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deliverable according to the terms of the contract, and the price at
which responsible parties in the market were willing to assume similar
liabilities. The objection on the part of the plaintiff in error, that
he is entitled to the benefit of the market at each due date of delivery,
is not tenable, nor can any weight be attached to the suggestion that
by this means the plaintiffs get the use of the money before the date
called for by the contract. .By his own acts he made necessary an
antecedent ascertainment of the damages, and is bound to accept the
situation caused by his own wrongdoing. Mining Co. v. Humble, 153
U. 8. 540, 14 Sup. at. 876. The record shows at what price such sub·
contracts as are above referred to were obtainable, and judgment was
rendered in accordance therewith. It must be affirmed.

FLORIDA CENT. & P. R. CO. v. SCARLETT et al.

(Circuit Court of Appeals, Fifth. Circuit. January 3, 1899.)
No. 723.

ASSUMPSIT-CONVERSION OF GOODS TAKEN IN TRESPASS-WAIVER OF TORT.
Under Code Ga. § 3811 (Code 1882, § 2955),-provlding that, "when a

transaction partakes of the nature both of a tort and a contract, the party
complainant may waive the one and rely solely upon the other,"-where
goods have been taken In trespass, the owner may recover their value In
assumpsit on an implied contract, without regard to whether the defendant
converted the goods, through a sale and delivery or otherwise, by applying
them to his own use. .

In Error to the Circuit Court of the United States for the Eastern
Division of the Southern District of Georgia.
The plaintiff In error states its case as follows: The action Involved in

this case Is one of assumpsit on an account for cross-ties alleged to have
been furnished by Scarlett Bros., a firm composed of F. M. Scarlett and J.
H. Scarlett, to the plaintiff in error. It was originally brought In the supe'
rior court of Glynn county, and was removed to the United States court by
the plaintiff In error. At the trial In the court below, defendants In error
abandoned In open court the last Item of their account, for 52,000 ties, for
which $1,820 were charged, thus leaving the principal amount of their claim
$2,946.87. The verdict of the jury was for $1,840.32, with interest from
January 1, 1894. The railroad company had a contract with the Southern
Supply Company for the building and construction of the Georgia Branch
of its railroad, Including the section involved In this suit. The Southern
Supply Company had another, with J. F. Hall & Son, as subcontractors, where-
by Hall & Son agreed to furnish the ties for the bUilding of the line of
road to the said company; and Hall & Son had another contract, with Scar-
lett Bros., dated June 14, 1893, under which Scarlett Bros. were to cut and
deliver ties to Hall & Son. The railroad company had no contract or priv·
Ity with Scarlett Bros. All the ties taken by the railroad company were
taken as those to which they were entitled under the contract between the
Southern Supply Company and Its subcontractors, Hall & Son, and In ex-
press denial of any claim or right thereto by Scarlett Bros., Its engineer and
the manager of Hall & Son claiming these ties under these contracts, and the
railroad company taking them against the objection of Scarlett Bros. As
stated in the record: "It being admitted by the defendant [the railroad com-
pany] that unless the assignment of errors hereinafter stated, and which
appertains exclusively to the question as to the right of plaintiffs to recover
In their form of action, is not well taken, the verdict in favor of the plain-
tiffs is warranted under the conflict of evidence. A fuller statement of the
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evidellce tor defendant Is omitted by consent of counsel, and with the ap-
proval of the court, because It will not help to illustrate the points made In
this bllI of exceptions." It also appears that the "testimony of the defend-
ant proceeded In denial of the claim of plaintiJIs that the ties belonged to
plaintiffs, and was upon the lines that defendant had used no cross-ties be-
longing to plalntiJIs, or to whIch plalntiJIs were entitled, and that defendant
had Ilald the Southern Supply Company for all of the ties used, which com-
pany had settled with Hall & Son." Although the railroad company had
paid the Southern Supply Company for all the ties which It had used, and
this company had, In turn, settled with Hall & Son, and although It Insisted,
by its testimony and contention, that the ties taken were properly taken un-
der these contracts, it is yet admitted that, If the court's Instructions to the
jury touching the right of Scarlett Bros. to recover In their form of action
are correct, the verdict In their favor Is warranted, under. the conflict of
evidence touching the question as to whether any of their ties were taken.
The errors specified and relied on appear In the first and second assign-

ments of error, and in the bill of exceptions. They really raise only one ques-
tion of law, and are covered by the exception to the refusal of the court to
give the written request of the railroad company, duly submitted, to the
effect that "plaintiffs sue for the ties which they allege they furnished to the
defendant. It appearing by their evidence that their claIm is for ties not
furnished, but taken against their objection, they cannot recover in this case";
and to the charge of the court in the following words: "This is an action
brought by the plaintiffs, Scarlett Brothers, against the Florida Central &
Peninsular Railroad C<>mpany, upon an alleged indebtedness of $2,946.87 and
interest. The plaintiffs were manufacturers of cross-ties, near the defendant
company, and the claim is based upon the alleged facts that the defendant took
and appr0J;lriated for its own use a lot of cross-ties belonging to the plaintiffs,
of the value of the claim, which had been deposited along the line of the de-
fendant's road. These were taken, it is insisted by the plaintiffs,. notwith-
standing the defendant was notified not to take the cross-ties. The suit is
one, not to recover damages for the alleged trespass upon the plaintiffs' rights,
but upon the Implied contract which exists in all such cases on the part of a
person taking property to pay the owner the market value thereof, the law
being that, when property has been taken or retainedtyithout the consent of
the owner, the owner may waive his action for damages, and sue upon an im-
plied promise to pay the value of the articles so taken,"-"the objection to this
charge being that the case made by plaintiffs' evidence was one of mere tort,
if theIr evidence was to be believed, for which either trover or trespass would
lie, and which prevented the implication of any contract to pay, and, further,
because it was not claimed by plaintiffs, and there was no evidence to show,
that the defendant railroad company had converted the ties into money."
Samuel B. Adams, for plaintiff in error.
Saml. C. Atkinson, for defendants in error.
Before PARDEE and McCORMICK, Circuit Judges, and PAR-

LANGE, District Judge.

PER CURIAM. The question presented in this case is one of plead-
ing, under the Georgia Code. Section 3811 of the new Code (sec·
tion 2955 of the Code of 1882) provides: "When a transaction partakes
of the nature both of a tort and a contract, the party complainant may
waive. the one and rely solely upon the other." All the Georgia au-
thorities are to the effect that where goods have been taken in trespass,
and afterwards converted by the taker through sale and delivery of the
same, an implied contract to pay the owner is conclusively presumed,
and all the common-law authorities are to the same purport. The
Georgia authorities and common-law authorities generally are con-
tradictory as to whether such implied contract will be presumed when
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the goods tortiously taken have been otherwise than by sale converted
to the use of the taker, so as to lose their identity. We fail to see any
sound reason why the contract to pay the owner should be implied in
the one case, and not in the other. Either the owner should be allowed
to have back his goods, or to recover the value; and there is no good
reason why damages for the unlawful taking may not be waived.
In our opinion, the law is correctly stated in 2 GreenI. Ev. § 108,

as follows:
"And if one commit a tort on the goods of another, by which he gains a

pecuniary benefit, as If he wrongfully takes the goods, and sells them, or
otherwise applies them to his own use, the owner may waive the tort, and
charge him In assumpsit on the common counts, as for goods sold or money
receIved, which he will not be permitted to gainsay."
And particularly ought this rule to govern where, as in Georgia,

the Code of 1882 provides:
"§ 3332 (3256). (3245.) Suits, How Commenced. Ordinary suits In the su-

perior court shall be by petition to the court, signed by Pte plaintiff or his
counsel, plainly, fully and distinctly setting forth his charge or demand, and
no want of form shall be cause of delay if this article Is substantially com-
plied with."
The case-made conclusively shows that the ties sued for in this case

were taken by the plaintiff in error, applied to its own use, and put
beyond the reach of the owners. The verdict of the jury and the judg-
ment of the court condemning the plaintiff in error to pay actual value
for the same does substantial justice, and the plaintiff in error was
neither surprised nor prejudiced thereby.. Judgment affirmed.

CAMDEN & S. RY. CO. v. BURR.
CIrcuit Court of Appeals, Third Circuit. December 16, 1898.)

No.7, September Term.
REVIEW-INs'rRUCTIONS-VERBAL DEFECTS.

The fact that terms used by a judge In charging a jury may not have
been so nicely chosen as to defy criticism is not ground for reversal, when
the charge, taken as a whole, does not appear to have been misleading.

In Error to the Circuit Court of the United States for the District of
New Jersey.
E. A. Armstrong and D. J. Pancoast, for plaintiff in error.
Howard Carrow, for defendant in error.
Before ACHESON and DALLAS, Circuit Judges, and BUTLER, Dis-

trict Judge.

DALLAS, .circuit Judge. This was an action in the circuit court for
the district of New Jersey, to recover damages for personal injury sus-
tained by the defendant in error in a collision which occurred between
two cars of the plaintiff in error, who was the defendant below. The
several errors assigned need not be separately considered. The points
insisted upon are-First, that the learned judge in instructing the jury
used the word "discretion" where the word "judgment" should have


