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:or criticism of its methods, although some of them, by. themselves,
may appear extravagant and unwarrantable, or even unconscionable.
The whole arrangement of compromises, concessions, and inducements
must be considered together, in order to understand whether any of
them are so wholly without the scope of what was intrusted to the
comn;littee that they should be suspended. The allegation of the for·
eign .character of the purchases of securities, without setting forth
what securities they were, or whether they were brought into the ar·
rangement, or were used to bring it about, does not show that the
money paid was so lost· to the assets as to affect the amount of pre·
ferred stock that might properly be issued; nor does the allegation
of the delivery of preferred stock to note holders, or to a syndicate, or
for commissions, in matters of such great magnitude, show such a
breach of trust by those of the committee participating in it that it
should be stayed. There does not seem to be enough set forth of tile
whole proceedings to show that the plaintiff is equitably entitled to
have this part stopped for the preservation of the value of his holding.
The general allegation of misapplication of money, which is so un-

known that it cannot be stated, adds nothing to what is otilerwise in,
suffiCient.

SOMMERS v. CARBON HILL COAL CO.

(Circuit Court, D. Washington, W. D. December 28, 1898.)
1. NEW TRIAL-SURPRISE.

The mere fact that a party was surprised by the testImony of a witness
Is not ground for a new trial, but it must also be shown that Its effect
was to deprive him of a fair trial; and where he was advised that the
witness would not testify as he expected, and, in consequence, declined to
call him, leaving the opposite party to do so, there Is no ground for sup-
posing the testImony would be less prejudicial on another trial.

B. TRIAL-INSTRUCTIONS-COMMENTIl'W ON THE TESTIMONY.
A provision of a state constitutIon that judges, In Instructing juries, shall

not comment on the evidence, is not appllcable as a rule of practice in a
federal court, and in such court it is proper for the judge to comment fairly
and impartially on the testimony, fcir the purpose of more clearly defining
the Issues submitted, and of assisting the jury In reaching a just conclu-
sion.

a. MASTER AND SERVANT-ACTION FOR PERSONAL INJURy-SUFFICIENCY OF EVI-
DENCE.
Plaintiff, a coal miner, In an action against the owner of the mine In

which he worked to recover for injuries alleged to have resulted from an
explosion of gas following his striking a match to light a fuse, testified that
he tested the locality 15 minutes before, and it was clear of gas, and also
that the presence of gas in sufficient quantity to cause the explosion would
have been indicated by the flame of his lamp. Held, that a verdict for
defendant would not be disturbed, as the facts stated did not indicate that
It negllgently permitted the accumulation of standing gas, as allegei:l, but
were only consistent with the theory that the gas suddenly escaped from
some part of the surrounding wall, and that the negligence, if any, was on
the Part of plaintiff in not observing his lamp immediately before striking
the match.

This ca'se has been argued and submitted upon a motion by the
plaintiff for a new trial.
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Theacttoll Is to recover damages for a personal Injury suffered by the plaIn-
tiff while working in the defendant's coal mine. The substantial part of the
plaintiff's charge against the defendant, as stated In his original complaint,
is as follows: "Th'at at about the time of the accident complained of the
plaintiff was working at the face of chute No.2, which was about 45 feet
ahove thE'! sp.cond crosscut. That a short time before said accident he noticed
gas accumulating at the said working place, at the face of chute No.2. That
the accumulation of gas was due and owing to insufficient ventilation at the
working place, and the lack of ventilation at the working place and face of
the chute was due and owing to the negligence and carelessness of the fire
boss, John Lowrey, and the defendant company, in this: (1) That John
Lowrey fixed, managed, and arranged the canvas gate in crosscut No.1 so
as to leave a wide space or opening, through which a great volume of the
air provided for ventilation would and did pass down and out of chute No.2,
and did not reach the face thereof, and an insufficient amount of air for ven-
tilation was forced. up chute No.1 through the second crosscut to the working
place In chute No.2; and (2) in the defendant ordering and providing crosscuts
at the distance of 40 feet apart, whereas they should not be more than 30
feet apart to Insure ventilation and a sufficient amount of air at the face of
the working places, as provided by law. That, soon after noticing -the accu-
mulation of gas, plaintiff complained to Lowrey that there was gas accumu-
lating at the face of chute No.2; and notified Lowrey that the accumulation
was due to an Insufficient amount of air at the face of the chute, and com-
plained to Lowrey of the opening in the first crosscut, and requested Lowrey
to furnish the working plaee with more and better ventilation; but that Low-
rey, neglecting his duty in this respect, failed to fix and arrange the canvas
gate In the first crosscut, and failed and neglected to furnish the working place
In chute No.2 with proper ventilation, and willfully and negligently allowed
the gas to accumulate at the face of the chute in large quantities. That the
plaintiff, in pursuance of his regular course of duty and employment, and
thinking and believing that Lowrey had performed his duty according to law,
and had freed the face of the chute from gas, proceeded to the face of the
chute for the purpose of lighting and setting off a charge of giant powder by
a fuse thereto attached. That, In his usual way and manner and practice in
the mine, the plaintiff 'lIghted a match for the purpose of lighting the fuse,
but that, at the moment the 'match was lighted, the gas which had accumu-
lated at the face of the chute through the carelessness and negligence of the
defendant company exploded, throwing the plaintiff violently to the bottom
of the chute, burning and mutilating the face and arms of the plaintiff, and
burning and destroying both of the plaintiff's eyes, so that the same are beyond
recovery, and the plaintiff will always remain blind during the remainder of
his lifetime."
This court sustained a demurrer to this complaint on the ground that it

was affirmatively !lhown therein that the negligence and wrong complained
of were the negligence and wrong of a fellow servant of the plaintiff, for
which the defendant is not legally liable .to respond in damages; and it was
affirmatively shown by said complaint that the plaintiff's own negligence was
a contributing cause of his Injury. Upon a writ of error the circuit court of
appeals for the Ninth circuit reversed the judgment of this court upon said
demurrer, and remanded the case here for trial (Sommer v. Coal Co., 32 C. C.
A. 156, 89 Fed. 54), and, after the .fillng of an answer and reply, the case
was tried before the court and a jury, resulting In a verdict In favor of the
defendant. During the progress of the trial a second amended complaint was
filed, In which the plaintiff deviated from his first statement by substituting
in place of his former statement that he noticed the presence of gas at his
working place in the chute, and that he reported the fact to the fire boss,-
a statement to the effect that the plaintiff "noticed that the ventilation of said
working place was not sufficient to clear the same from gas and smoke as
quickly and readily as It should be made to do so for the safety required in
such places in said mine; • • • that, soon after noticing the said lack
of all' and ventllatlon, this plaintiff complained to the said Lowrey that there
was not enough all' at the face of said chute No.2, and notified said Lowrey
that said lack of air and ventilation was due to the opening" in the canvas
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gate, which Is described substantially as In the former pleading; and on the
part of plaintiff the trial was conducted upon the theory that the plaintiff did
not, immediately preceding the accident, have actual knOWledge of the pres-
ence of gas at his working place, nor report the presence of gas to the fire
boss, but did know that the ventilation was not sufficient to keep the chute
clear of gas and smoke. It is shown by other allegations in the second
amended complaint that the plaintiff had worked In said mine for about eight
years prior to the accident, and that there are great accumulations of natural
gas in said mine, which has a tendency to fill the mine, making the operation
of mining therein without a sufficient current of air to dissolve and expel
the gas impossible, which the plaintiff well knew. On the trial, the plaintiff
himself testified that he had worked in this particular mine about a year and
a half prior to the accident, and knew the mine to be a gaseous mine. He
also gave testimony as follows:
"A miner, when he works in a mine and comes by gas, he knows it by his

lamp. He knows when he works in a mine when there is gas. I see by the
flame in the lamp. It makes a little flame up and down,-that is, when there
is gas there; that shows there is some gas. '" '" '" A miner knows when he
watch the flame of his lamp he sees a kind of blue in the flame, and the flame
go up and down, then he knows' there is gas. So when he watch for gas,
he can see a kind of flame,-kind of blue flame,-the way I see in that chute
pretty soon after I go in there, about fifteen feet up. Q. What kind of ffame
did you say you saw? A. Well, blue. When the flame is kind of blue then
I know there is gas in there, and I must make that out before I go in there
to work. When there is no gas in the working place, then he can't see no
flame there bY-What you call that?-that gauze on the lamp. '" • '" Q.
What time did you reach your working place? A. I guess it was about half
past seven. Q. Now, you may describe to the jury what you donE' from that
time up to the time you had the explosion. A. Well, I go up from the gang-
way, right up to the second crosscut. I go up to the first crosscut first when
I go from the gangway,-up to the first crosscut,-and then I go up to the first
chute in the second crosscut. Then into the second chute, and go right up
to my working place. So I go along the place there, and I see where the
fire boss he has been around there, and make a mark,-that he has been
around and put on the working places whether it has gas or not; and I see
first that he has put his chalk mark around there that there Is no gas, so I
started to work. I dig a little bit, just so much as to make a place enough
for to drill a hole, and I drilled the hole about four feet; and then I go down
in the crosscut for to fetch some powder up and my fuse. So when I go down
there I went up and around where I can see somebody In the gangway, and
in the big crosscut, where I see John Lowrey. He asks me, 'How is it up
there?' 'Well, I tell him, we need more air up there. Shut the canvas
gate,-the hole In the canvas gate down in the crosscut. 'We got more gas
down there: He says, 'All right: Well, I go up with my powder and fuse,
and I fix my pOWder on the bottom, and then I take my lamp, and put it
under the rip. I wanted to see if the powder is put in too little or all right
in the rip. Then I take my lamp up, and put it all around to the top and to
the bottom, so I can see if the air is enough, or if there is gas there. I don't
find anything with my lamp there,-so I could see anything with my lamp
there. I go up with my lamp all along from the rip there, and look for
gas. I wanted to know if there is anything wrong there, and I don't find
npthing of any gas; and I want to see that my pOWder he ain't falling down,
or anything. So I take my powder and paper and I make about four packages,
or cartridges, then I take powder and paper, and tamp in the hole. So, when I
have already got the hole tamped, then I take Illy tools, and go down to the
crosscut, and then I go up again.. When I come up again, I take a match, and
strike the match so [illustrating], and so soon I fire the match then there
comes pouf! and I don't know anything more! That fire not burned coal
dust, but come quick, llke a shot, and strike me In the face, and all my arm"
and everywheres. 'When I find out anything more,-it must be some time
from when I struck the match,-I am knocked clown Into the hole there. I
don't know how long it is, and I yell. I don't know how long I have been
down In that hole, but I hollow for help, and the fire boss run to me. John



91 FlilIlERAL REPORTER. .

he comes around where T was, and I say to hini that I am burned.
Heisllll1, 'Did you get hurt In an explosion?' I said, 'Yes, I aID hurt in an
exploslon/ . He picked me up, and'hesaid: 'Where are you hurt? Can you
see?' I' said, 'No, I can't see.' He said, 'Which way you go?' I said: 'I
don't know which way 1 come. Anyway, I know I am knocked down from
my working place. . I fired my ShDt; 1 lit my match to fire my shot, and 1
am knocked down 'there. 1 don't' know where I am.' He says, 'You fall
more than· ninety feet down.' He' said he' will bring me up' again, and he
brings me IIp. All the time I can't see. I don't know What, anything. So
when he bring me out, then he gets; some coats,and 1 don't' know,-I don't
understand. AlII know 1 tell him I want him to bring me up, and take me
home,-brlngmehome; and he bring me home-some fellow--what's his name
now? ,He ,tells him to bring me'honie, and that is all what I know. • • •
Q. About how long was It after you spoke to Dave Hopkins that the gas ex-
ploded?Orto John Lowrey, I mean, Instead of Dave Hopkins? How long
was jtafter you spoke to John Lowrey that the gas exploded? A. Well, I
think, It was about fifteen minutelil. ,It don't take long for, to go down for
the powder and tamp,-all ready for. to tamp. I think It was about fifteen
minutes,that was before that: yes.", '
And on crosS-examination the pla.lntlff gave further testimony, as follows:
"Q.D6'y<!u uMe:r:.stand the testlngof gas With a safety lamp? A. The

testing? Q. Yes. A. Well, when Is gas In the place, the gas is lighter
than. the all', so the gas will go all the time to the top of. the place. to the
roofi flO when a man, he will take'hiS lamp, and' hold it up to the roof, just
make ssmall flame In the .Iamp, and you 1{0 up to the roof, .just turn the lamp
dowll .sO there is just a little f1ame,and then yon hold, .the lamp up to the
root; frtim one side to the other, and,'if he sees the flame ,is lDovlng up, well,
thereis gas there; and, If he cannot see, then it is.Clear there. • • • Q.

I understand you, before you tired this sbOtroubeld your safety
roo!?A. Yes:'-'Q. Now, wait a minute-:- .,A., 1 held. my

sa.f. ...P]:.. 'p up befo..1'.e I fi.. l'e.d. When..1,' :Ill... ake It so. I Shall..fire,'·,th.e Shot,. before.Itam14 Wlien I go down from my Then When I go up again to see
that no jnth\! place, $0: I make It 1 hoH} I?Y lamp again to the
roof;,a:Pd'I find that the blaze show that the all' wa's clear; Q. Now, that

you put Into tl1elioWl A. Yes, before
1 put if: in., ' Q. NoW, after you put tlIe dynamite cartridge Into the hole, you
had nothing to, do then except light your fuse, had ypu? A. Yes, sir: just
a while before that-before I lIgh( the tUI'le-I go put tl,1e tools there. so when
the. shot. will gO off It will knock thecoaJ down, and.it will knock the tools
down, to6,so you have got tp put the, to'olsin a safe place. So I went and took
the n,to a S8.fe..•.. Place. The.onl.,.Y.. safe place Is dCl\vn in the crosscut.
I packed' the tools down into the crosscut, and I come up, again, and I was

of hol¢down, so. ';!.'hen I strike the match... Q. How long
did it to put down. into tM crosscut and come back again
to ... llt.th.e mat.c.h.,?.. A.. I didn'.t very l.on.g . Q, Well, how long?A. Well,',IIJ.lI:Y be .It took about five minuteS, I guess. I watch that. I
don't It;tlOW' exactly the tilDe, but I neverput so m\lch time if I am at work at
that ki:qd of. thing. Q. Y6udon't Imow exactly when? Well, Just your idea is
all I w,a,nt/Mr. A. Well, five minutes,. I guess. Q. Well,
did YO.Ul.l.gh.t.. the. match rl.ght away lltt.e.. r... y.au got .bac.k.? .A.,. Well, ',:hen Icome. back. 1 light the match right away. • •• Q. Now, Mr. Sommers,
did you maltemllre than <,me test With{'OUr safety lamp this morning, on the
mornlIW th!tt you were hutt? A. Yes, . make one test." ,
Among,other)nstructioij.& to the jury,the c()Urt gave the following: •
"If It appears' to you by' a fair preponderance of the evidence that the plain-

tiff himself was guilty of contributory negligence, and that the negligence
was a 'contributing causeto'the Injury, then'you have no right to assume that
the defendllnt' company' caused the' injury" because, if both were negligent,
and the negligence of both contributed, to produce the Injury, the law then
shifts the respbnsibillty, and lets the consequence' fall upon the injured party.
You ]nUBt take into account wHat the evidence shows the facts to be as to
the care'which plaintiff' himself exercised for his own safetY,-whetheror
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not he used his safety lamp when he should have used it, or whether or not
he watched for quantities of gas coming out Into the mine so as to make it
dangerous to light a match there, and if he failed to exercise proper caution
in that regard. I leave it to you to determine whether or not that failure
amounted to negligence, because what Is negligence is all a question for the
jury. If you find that the evidence shows that he did look for gas, and made
a test with his safety lamp, and discovered that there was gas, then it is for
you to say whether, under the circumstances, he exercised due care In en-
deavoring to have the place freed from gas before he lit the match,-whether
he reported to anyone that could take the proper steps necessary to drive
the gas out before he lit the match. If he did make a report to Mr. Lowrey,
or to anyone else, whether he acted with due care In lighting the match
before he had ascertained that his complaint had been acted upon."
G. Teats and Frederick A..Brown, for plaintiff.
James M. Ashton, for defendant.

HANFORD, District Judge (after stating the facts as above). The
motion for a new trial specifies a number of grounds, but I deem it nec-
essary to only refer to the following, which were especially urged in the
argument: First. The plaintiff was surprised by the testimony given
by Dr. Kibbe, a witness called by the defendant. Second. Errol' in
the ruling of the court excluding evidence offered by the plaintiff in re-
buttal. Third. Error in the instructions given by the court to the
jury. Fourth. The plaintiff was prejudiced by comments made by
the court upon the evidence when giving instructions to the jury.
In support of the plaintiff's claim that he was taken by surprise upon

the trial, his attorneys have filed affidavits charging that Dr. Kibbe, a
physician and specialist in the treatment of injuries and diseases of
the eye, who was called upon by the plaintiff for treatment a few days
after the injury, had given assurances to the affiants a short time
previous to the trial that, if called as a witness in the case, he would
testify that he examined the plaintiff· five or seven days after the acci-
dent, and found him to be at that time totally blind; that the injury
was the result of a burn; that the plaintiff was then suffering from
a burn; that the burn was a gas explosion; that there was no fracture
or break of the skin to indicate a shot, and that a shot would have
bruised and broken the skin and flesh; and that the afftants depended
upon Dr. Kibbe to prove that the injury to plaintiff was caused by
burning gas, and not by any other explosion or shot, and that they had
no ground for expecting other or different testimony from Dr. Kibbe
until after the physical examination of the plaintiff by Dr. Kibbe and
other doctors during the progress of the trial. In the argument one
of the plaintiff·'s attorneys also made the statement that, if he had not
depended upon the assurance received from Dr. Kibbe previous to the
trial,he would not have consented to the examination of the plaintiff
by the doctors during the trial. It is quite probable that the plaintiff's
attorneys were surprised by the testimony of Dr. Kibbe and others
who examined the plaintiff during the trial, but mere surprise is not
a legal ground for setting aside the verdict of a jury, unless the party
alleging surprise shows that its effect was to deprive him of a fair trial.
In this case the plaintiff was not entrapped; he voluntarily consented to
submit himself to a physical examination, and the examination was
made by other physicians of his own selection as well as by Dr. Kibbe.
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He was apprised of the result of the examination in its effect upon the
opinions of the different doctors before they were called as witnesses,
and in consequence of that information he did not make Dr. Kibbe his
witness. Upon a new trial the examination which was made may be
shown by the testimony of the witnesses to the fact, and the opinions
of the same witnesses, l1ased thereon, may be given in evidence. Facts
which have come to the knowledge of witnesses cannot be suppressed,
and, presumably, if the testimony of the doctors was prejudicial to the
plaintiff upon the trial which has taken place, it will be equally preju-
dicial upon a second trial.
In his case in chief the plaintiff offered evidence in support of the

allegations of his complaint as to the position and duty of John
Lowrey, whom the complaint charges with negligence causing the in-
jury. The defendant introduced evidence tending to prove that one of
the written and permanent rules governing the operation of its coal
mine in which the injury occurred forbids any person except the general
underground superintendent to change, or in any way interfere with,
the brattice or other arrangements for conducting air into the different
crosscuts and chutes in the mine, and also offered testimony tending to
prove that for the safety of the miners in different parts of the mine it
is necessary tbat tbe arrangements for conducting and distributing air
through the mine should be under the control of a single person, who
must necessarily have knowledge of the requirements of the miners
working in the different crosscuts and chutes; and that at the time of
the injury to the plaintiff the only person who had a right to close an
opening, or make any alteration in the brattice, was Mr. Evan Lewis,
whose position was that of general underground boss or superintendent.
The plaintiff, in rebuttal, called witnesses who have worked as miners
in the mine where this injury occurred, and interrogated them as to the
duty of a fire boss in said mine, and, upon an objection to these in-
terrogatories being sustained by the court on tbe ground tbat the testi-
mony called for was not proper in rebuttal, tbe plaintiffls attorneys
were permitted to make an offer of evidence which they wished to in·
troduce, and tbereupon Mr. Teats, attorney for the plaintiff, made the
offer as follows': "We offer to prove by this witness that it was the
duty of John Lowrey, tbe fire boss, to arrange the canvas gate in the big
crosscut when requested by Mr. Sommers, to give Mr. Sommers more
air; that that was one of tbe duties of tbe fire boss of this mine;" and,
an objection being made to tbe introduction of the testimony as offered,
the court sustained the objection on the ground that the same was not
proper in rebuttal. In the argument of this motion it is insisted that
the plaintiff had the right in rebuttal to prove that the company's rule
forbidding any person otber than the general underground superin-
tendent to interfere with the air passages was, in effect, annulled by
the general practice of disregarding it. The manner in which the
different officers and employes of the defendant actually operated this
mine might show what were the duties assigned to them by their em-
ployer, but duties and practices are not necessarily identical, and the
attorney should have informed the court at the time that he proposed
to prove what the actual practice was, if, in fact, that purpose was in his
mind. His exception will not avail to give him the benefit of an
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afterthought. It is useless to discuss the question as to the right of
the plaintiff to prove in rebuttal that there had been habitual disregard
of one of the standing rules governing the operation of the mine, be·
cause no evidence tending to prove any such practice was, In fad, of·
fered or suggested upon the trial; and for that reason alone I hold that
the plaintiff's contention on this point is without merit.
The part of the instructions to which exceptions were noted was

given in an endeavor by the court to particularly define the issues, and
to point out to the jury the disputed questions, which must necessarily
be decided by the jury; and the whole matter as to what the evidence
proved, as to the manner in which the accident occurred, and as to the
plaintiff's conduct, and whether the plaintiff was, by reason of any act
or omission of his own, guilty of negligence which contributed to cause
the injury to himself, was fairly submitted to the jury for their decision.
The court, in the discharge of its duties in the case, could do no less;
and, after considering again the charge given to the jury as a whole, as
well as the particular part to which exception was taken, I am unable to
find that the plaintiff has ground to complain of error or unfairness in
the manner in which the case was submitted to the jury.
The court did not comment upon the evidence except to state that cer-

tain facts in the case were shown by uncontradicted evidence, and in
this the plaintiff could not have been prejudiced, because the uncontro-
verted facts thus referred to by the court are, in the main, facts alleged
by the plaintiff as part of the foundation of his case. Complaint is
made that the court drew an inference that the plaintiff discovered gas
at his working place a short time before the accident, which is contrary
to his testimony, and that there was no evidence for the jury to consider
tending to prove that he had made such discovery. It is a sufficient
answer to this to say that I have already shown that the plaintiff testi-
fied to the fact of his having told Lowrey that he was getting gas, just
a few minutes before the accident; and when the trial commenced his
statement of his case in the complaint then on file alleged that he had
made the discovery, and had reported it to Lowrey; and the amendment
made during the trial is merely an ingenious attempt to fasten upon
the defendant the responsibility consequent upon having received from
the plaintiff notice of the fact that gas was accumulating in the mine,
without at the same time convicting himself of the folly of voluntarily
:md unnecessarily igniting a match in the gas with knowledge of its
presence. It is the duty of a court, in giving its instructions to the
jury, to make plain to them the questions which they are to decide, and
to lay down the rules which must govern them in making their decisions
as to the facts, and to inform them that it is the province of the jury to
decide all disputed questions of fact; and, the court having done so, a
party has no right to complain, even if the court does, in a fair and im-
partial manner, make comments upon the testimony for the purpose of
assisting the jury in reaching a just conclusion. This rule has been
repeatedly affirmed and reiterated in the decisions of the supreme court
of the United States and in the circuit court of appeals for the Ninth
circuit. The provision in the constitution of the state of Washington
which provides that "judges shall not charge juries with respect to ma(-
ters or fact, nor thereon, but shall declare the law" (artiL.e
4, § 16), is not applicable as a rule of practice in this court.
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view of the whole case it is my opiniont:hat the ver·
dictren5eredby the jury is a co1'lt'ect conclusion as to the legal rights
involved,a-ust how the accident occurred may never be known. It
is difficult to reconcile the plaintiff's version with some of the proved
circumstances, but it is equally difficult to reconcile the incontestable
facts with any other theory which I have heard advanced; so we may
adopt the plaintiff's statement as being probably true, or at least as
plausible as any statement which may be made up fromthe testimony.
His simple story, briefly told, is thisl He was engaged in driving a
chute upwards from a crosscut in: the mine. He made a drill hole in
the coal preparatory to putting in a charge of dynamite for blasting.
When the hole was ready, he went down to the crosscut to obtain
powder and fuse for the blast. While on this errand he met Lowrey,
the fire boss, and told him there'was not sufficient ventilation at his
worlting:place, that "we got more gas down there," and requested him
to cloSE!'aD opening so as to forceaistronger current of air in his direc-
tion. ;He returned immediately to his working place, and first made
an exaniination with his safety lamp to ascertain if there was gas there,
and found that the place'was clear of gas. He then made up his car·
tridgeS! and put the same in the drill hole, put in a stick of giant powder
with cap, and arranged his fuse, and tamped the filling. He then
removed his tools to the crosscut, and returned, and lit a match for the
pOl'pose of firing the fuse, when the explosion oC(Jurred which injured
him, aS,he claims, by setting fire to gas which had accumulated in a
sufficient quantity to be combustible. 'The time intervening from his
interview with the fire boss until the'explosion occurred was altogether
about 15 minutes. According to his own statement, it is plain that,
if there was gas in the mine in a sufficient quantity to :take fire from a
lighted match, its presence would have been revealed to him before he
lit the lI)atch, if he had observed his' safety lamp. If the gas was
there,andhe was unaware of it, his ignorance was certainly due to his
failure to observe his safety lamp. For him to light a match in a place
where he knew that gas was liable atany time to come out of crevices
and pocketS .in the coal-+..as, he admits by his testimony that he did
know-without observing, his safety lamp, was a thoughtless and negli·
gent act, which'! can only compare to the act of a thoughtless person
throwing a lighted match ora stump'of'a cigar into a keg of gunpowder.
If this story oftheplaintiff is true, there was no failure on the part of
the defendant company to furnish a ·sufficient current of air in the
chute where he was working to remove standing gas and smoke, and
the injury to plaintiff was not inconsequence of negligence on the part
of the defendant in permitting gas to accumulate and remain at his
workingrpLace. He shows affirmatively by his own testimony that
within a, period' of less than 15 minutes before the explosion the place
was clealJ.' 'offgas; and itis a necessary 'conclusion from his testimony
that, if It gas:explosion did ,occur, it was by reason of a quantity of gas
coming out:o£ the coal sudderily. an occurrence could not be pre·
vented, a.nd the plaintiff's misfortune must be regarded as the result
of exposure to a danger necessarily incident to his employment as a
coal; miner, and for which his employer is not legally liable to respond
in damages.
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ROEHM v. HORST et 0.1.
(Clrcult Court ot Appeals, Third Circuit. December 16, 1898.)

1. CONTRACT WITH PARTNERSHIP-EFFECT OF DISSOLUTION.
The dissolution of a partnership, and the assignment by the retiring

member of his interest in a contract made by the IL'm to his co-partners,
do not release the other party to such contract from the obligation to per.
form.

S. CONTRACTS-RENUNCIATION-RIGHT OF ACTION FOR BREACH.
Where one party to a contract gives notice of his Intention not to per-

form, the other Is justified in treating such action as an anticipatory
breach, and may sue fot damages, without waiting for the time of per-
formance to arrive, or making a tender of performance. .

B. MEASURE OF DAMAGES-BREACH OF EXECUTORY CONTRACT.
In an action for the breach of a contract to receive and pay tor goods,

brought before the time for delivery has arrived, the measure of damages
Is the difference between the contract price and the price at which it is
shown that responsible parties would undertake to fulfill the contract on
the part of the plaintiff.

In Error to the Circuit Court of the United States for. the Eastern
District of Pennsylvania. . ' .
This Was an action ·for breach of a contract for the sale and delivery

of hops at intervals extending over five years. There was a judgII1ent
for plaintiffs (84 Fed. 565), and defendant brings error.
Samuel Dickson and Richard C. Dale, for plaintiff in error.
Frank P. Prichard, for defendants in error.
Before ACHESON, Circuit Judge, and BUTLER and KIRKPAT-

RICK, District Judges.

KIRKPATRICK, District Judge. In August, 1893, Paul R. G.
Horst, E. Clement Horst, and Louis A. Horst, trading as Horst Bros.,
entered into a contract with John Roehm, the defendant below, for
the sale of 1,000 bales of prime Pacific Coast hops, to be delivered at
various dates in the future, at a uniform price of 22 cents per pound.
Of the whole quantity, 600 bales had been delivered, accepted, and
paid for at the contract price, so that in July, 1896, there remained
undelivered 400 bales. These were deliverable at the rate of 20 bales
per month during each month from October, 1896, to July, 1898, both
inclusive.; excepting, however, from said period, the months of August
and September, 1897, when no deliveries were called for. The record
shows that this contract was the result of one negotiation, and provided
for a supply of hops for five years. Ten separate papers were drawn,
each covering a period of five months, or one season. They all bear
the same date; are similar as regards the quantity of hops to be deliv-
ered, and the price to be paid. They differ only in the time of delivery,
and the year's crop from which delivery was to be made. In June,
1896, the firm of Horst Bros. was dissolved by the retirement of Paul
R. G. Horst. He assigned his interest in the Roehm contract to the
remaining partners, who continued the business under the same firm
name. Roehm, the defendant below, was notified of this dissolution of
the firm, and of the transfer of Paul R. G. Horst's interest in the con-
tract to its successors. He thereupon notice to the firm that he


