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agement or misconduct or extravagance, or of any fact tending to show
that the safety of the property will be imperiled if left in the hands
of its owners, or that its earning power will be increased by a change
of management. Affidavits from citizens of Spartanburg of the high-
est standing have been submitted, setting forth that the superintend-
ent, C. W. Harty, is "thoroughly honest, intelligent, capable, and ener-
getic," and that they "consider the present management of the Spar-
tanburg Waterworks Company as good and efficient as should be
desired." The salary paid to Harty seems moderate, as do all the other
items in the expense account; and there is no reason to believe that
a change of management will increase the efficiency of the plant, or
that he is not doing as well with it as would any receiver appointed
by this court. The failure to earn interest is not attributed to him
as a fault. It is incident to the property itself. All agree that the
temporary receiver is a gentleman of the highest character and busi-
ness ability, but it is not pretended that he has any experience in
this kind of business, or any special aptitude from which results more
beneficial to the bondholders can reasonably be expected. The ap-
pointment of a receiver, involving also the appointment of counsel,
will impose upon the company the burden of additional expense, with-
out any apparent compensating advantage,-an expense which its
narrow income will ill allow. Feeling that the case is one where
there is no reason to believe that the court can interfere usefully,
it will not interfere at all. The order appointing a temporary re-
ceiver is vacated, and the motion for a permanent receiver is refused,
with leave. to apply hereafter, if occasion shall arise. Meantime an
order will be entered directing C. W. Harty, the superintendent and
manager, to file with this court, quarterly, an account of the receipts
Rnd disbursements of the company, with itemized statements thereof;
and he will be directed to allow to the solicitors of the plaintiff free
access at all times to the books and papers of the company, and in-
spection of all vouchers; and such solicitors may apply for such fur-
ther orders as they may deem necessary for the protection and preser-
vation ofthe property.

STAPYLTON v. STOCKTON et aI.
(Circuit Court of A.ppeals, Fifth Circuit. January 3, 1899.)

No. 761.
1. NATIONAL BANKS-TRANSFERS OF PROPERTY WHEN INSOLVENT-VALIDITY.

Rev. St. § 5242. making void any transfer of property or payment of
money by a national bank when insolvent or in contemplation of in-
solvency, with a view to prefer a creditor or to prevent the application
of its assets in the manner prescribeq by the statute, has reference to the
payment or securing of existing debts, and does not render invalid trans-
fers by way of security- for a loan then obtained; and of which all credit-
ors presumptively -receive the benefit, although, as a part of the same
transaction, it is agreed that the security given shall also stand as security
for an antecedent indebtedness to the person making the loan. While
such agreement is invalid, if the creditor acts in good faith, and in the
belief that the bank is solvent, it does not deprive him of the right to the

to the extent of his present advances.
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2. CONVEYANCE AS SECURITY-EQUITABLE MORTGAGE.
The president of a national bank, who owned a majority of Its stock,

and exercised full control of its affairs, with the acquIescence of the di-
rectors obtained a loan for the bank at a time when it was in fact In-
solvent, though it was not known or believed to be so by the lender. As
security the president executed a deed to the bank building and lot; pro-
ducing what purported to be a certified copy of the minutes of the action
of the board of directors authorizing the conveyance, though no such
action had in fact been taken. Held that, It being consistent with the
course of decision in the state, the deed, though insufficient as a legal
conveyance by the bank, would be upheld as an equitable mortgage.

S. SAME-DELAY IN RECORDING MORTGAGE.
The fact that such deed was not recorded until the day the bank closed

Its doors did not entitle the general creditors of the bank to have It set
aside, where there was no agreement to withhold It from record, and, un-
der the laws of the state, It was good as a mortgage, as between the par-
ties, though not recorded.

Appeal from the Circuit Court of the United States for the Southern
District of Florida.
F. P. Fleming and F. P. Fleming, Jr., for appellant.
C. D. Rinehart and W. H. Baker, for appellees.
Before PARDEE and McCORMICK, Circuit Judges, and PAR-

LANGE, District Judge.

McCORMICK, Circuit Judge. In the opening of the brief of coun·
sel for the appellees there is a statement of this case, which, on exam-
ination, we have found to be correct and admirable. It is as follows:
This is a suit brought by the receiver of the Merchants' National Bank
of Ocala, an insolvent national bank, to have vacated and set aside
certain transfers of real and personal property made by the Ocala bank
before the bank went into the hands of the receiver, upon the ground
that these transfers were made by the Ocala bank contrary to the
provisions of section 5242 of the Revised Statutes. The facts out
of which this controversy arose may be briefly stated as follows: The
defendant Clarence B. Collins was in 1896 state treasurer of Florida,
and had a large amount of state funds deposited with the Ocala bank,
estimated at about $42,000. About October 18th of that year, R. B.
McConnell, who was president of the Ocala bank, notified Collins that
the bank would have to have more money, or suspend. Collins tele-
graphed the defendant Stockton, who was president of the National
Bank of the State of Florida, of Jacksonville, Fla., to meet him and
McConnell at Jacksonville (Stockton's home). On the 18th they met
at Stockton's house. 'fhe situation was discussed, and Stockton, on
behalf of his bank, refused to advance McConnell or the Ocala bank any
money. McConnell then made a statement of the financial condition
of his bank, which statement was accepted as true by the others. This
statement was that the Ocala bank owed $95,000 to depositors, of
which $42,000 was due to Collins, leaving $53,000 due to others, and of
this about $30,000 was under his personal control, in, one way or an-
other, and would not be drawn; that he had $12,000 in cash assets, and
only owed $20,000 in bills payable, which were amply secured; that
the assets of the bank were double the amount of all of its liabilities.
The reason assigned by McConnell for the condition of the bank was
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th,e !6,nanciltl depresSion, the uncertainty' attending the ap.·
election, the difficulty in. making and

the of malicio:us ap,q, false reports about. 4im and the bank
by persons maliciously disposed to\vards him and his bank. Finally
an 'agreement:was entered into between Collins and McConnell, actingon behalf of tlie Ocala bank. Collins, lj,greed to advance to the Ocala

$15,000; through Stockton and the Jackt;lonville bank; and
McConnell, fox the Ocala bank, was to execute notes to the ,Jacksonville
bank for thislsum. The Ocala bank was to transfer to Stockton and

pank" and did so transfer, certain security. These
.?f three (1) Bills receivable, and ether like

(2) the, equitY Qf the,Ocala bank in certain already
hypothecated with the National City Bank of New York City; and (3)
the city lot in Ocala upon which the bank building of the Ocala bank
was IPC:ated.. Thislot was copveyed by: warrantydee(i tp. John N; C.
Stockton, the deed being absolute on its face. The ip,debtedness se-
cured may in like D).,anner be divided into three classes: (1) The
$15,000 advanced on or'about October 18, 1896; ,(2) a llote for $22,000
given to represent that much 01£ the deposit of $42,000 heretofore men-
tioneCl; 1(3), whatever balance in open account there might be then due
Collins. At the time these transactions were entered'into, Stockton
and Collins believed the Ocala bank to be solvent, although the after
developmbts tended to show that McConnell must hate known that
the bank was insolvent. The testimony introduced by the complain-
ant (8ippellant here) through the witness Redding, showing that Mc-
ConneUkeptfor the bank two'sets of books; one set being the usual
set kept by the bank,and the tltherset,known as the 'iReconcilement
Book,"" for the private information of,himself. Inithis reconcilement
book' kept the items that from. time to time should have been
charged to his .bank's account with its items that
shouldihave been credited to his correspondents. 'Inthe statements
of the :condition of the Ocala bank made to Stockton" and Collins, Mc-
ConnelVdid not take his figures from his reconcilement book, but gave
a set :ofllgl1resat that time useful to his PUllPOse. 'Fifteen thousand
dollars, jon'the faith ,of these collaterals,was loaned to the Ocala bank
by CoUins, and received by that bank. Afterwards, on January 14,
1897, the'Ocala bank closed its doors, subsequently the complaiu-
ant was appointed by the comptroller of the currency its receiver.
The deed to the bank building and lot was recorded January 14, 1897;
an effort having been made on the 13th to have the deed recorded.
There was no agreement between the parties not to record the deed,
or to withhOld it from record. The deed of conveyance was executed
by McConnell as president of the Ocala bank, under what purported to
be a certified copy from the minutes of the board of directors. The
defendants when they parted with their money relied upon this resolu-
tion as .being true and worthy of full confidence. The complainant
proved that Jio· spch resolution appeared upon the minute book of the
bank, and, by the testimony of several directors, that no such resolution
had ever been passed. McConnell had committed suicide in the time
between the failure of the Ocala bank and the filing of the bill in this
. case•. The testimony of all the directors examined showed that Mc-
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Connell was the owner of a controlling interest in the bank, and that
the management of its affairs was exclusively under his immediate con-
trol. The directors knew nothing of the business of the bank. No
meetings of directors were ever held, except at long intervals; and
then such meetings were only formal, and simply ratified such action
of the president as he deemed advisable, and passed such resolutions as
he wished passed. By consent and stipulation of the parties to the
suit, while the bill was pending, and before final decree, the real estate
was sold, and the amount of the purchase price, $8,000, was deposited
in the registry of the court. This stipulation provided that all ques-
tions concerning the ownership and disposition of the money should be
settled in this suit. Some moneys ($1,949.23) were, under a similar
stipulation, deposited in the registry of the court, which moneys arose
out of collections made out of the equity in the collateral hypothecated
with the National City Bank of New York City. The cause coming on
to be heard on final hearing, the lower court adjudged (1) that the at-
tempt to secure the $22,000 note and open account were void; (2) that
the defendants were entitled to the benefit of all the security, including
the mortgage on the bank building and lot (then represented by deposit
in the registry), until the full sum of $15,000, with interest, had been
paid, including in such payment all div.idends; (3) that an accounting
of the collateral held by the defendants should be had. By this decree
the complainant felt aggrieved, and appealed to this court, and assigns
as error the entry of such final decree, and more specifically the allow-
ing of any lien upon either of the three classes of security for the pay-
ment of the notes for $15,000.

assignment of errors, with 11 specifications, presents two ques-
tions: (1) Was it competent for the bank to secure the $15,000 ad-
vanced by Collins at the time the security was given? (2) Was the
security attempted to be given on the real property sufficient to bind
the receiver? The circuit court answered both of these questions in
the affirmative. The receiver insists that this ruling was erroneous,
and, with regard to the first question, founds his contention on section
5242 of the Revised Statutes, which reads as follows:
"All transfers of the notes, bonds, bills-of-exchange, or other evidences of

debt OWing to any national banking association, or of deposits to its credit;
all assignments of mortgages, sureties on real estate, or of judgments or de-
crees In its favor; all deposits of money, bullion, or other valuable thing for
its use, or for the use of any of its shareholders or creditors; and all pay-
ments of money to either, made after the commission of an act of Insolvency,
or in contemplation thereof, made with a view to prevent the application of
its aBsets in a manner prescribed by this chapter, or with a view to the prefer-
ence of one creditor to another, except in payment of its circulating notes,
shall be utterly null and void. • • ."

It could hardly be contended by counsel for the appellees that at the
time this advance was made to the bank the president had any reason-
able expectation of being able to extricate it from its difficulties. Anll
if, in charity, we should concede that he had persuaded himself to,be·
lieve that this advance would enable him to regain and maintain the
credit of his bank, he must, as Judge said in Roberts v. Hill,
24 Fed. 571, have taken counsel of his hopes, and not of his judgment.
It thus reasonably apparent to the officers of the bank that it
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must presently be unable to meet its obligations, it will be conceded that
the bank was legally in contemplation of insolvency when this advance
of $15,000 was made to it by Collins. The proof, we think, shows
that Collins and Stockton relied on the representations made by the
president of the bank, and in good faith acted thereon. Those repre-
sentations, if they had been true, were reasonably sufficient to justify
the belief on the part of Collins and Stockton that the bank, though
temporarily in difficulty, was in fact solvent, and, with the aid asked,
might overcome its embarrassments. In such circumstances it was
not unlawful for the bank to seek, or for others to extend, help. It
would indeed be difficult for a bank ever to borrow money, if the mere
fact that it needed to borrow money put all who were able and willing
to aid it upon notice that it was in contemplation of insolvency, in such
a sense and to such an extent as to deprive it of capacity to bind itself,
and them of capacity to take security from it. There is certainly
nothing in the statute to support this view. It forbids the transfer of
securities made with a view to prevent the application of its assets in
the manner prescribed by law, or with a view to the preference of one
creditor to another, with a named exception. As to this $15,000 ad-
vance, it cannot reasonably be said that it gave Collins any preference,
or that it was made with, a view to obtain for him a preference in
reference to it. He paid out the money. It went into the bank. Not
a dollar of it, so far as the record shows, went to any preferred creditor.
It was used, and doubtless all used up, in the regular operations of the
bank. For this advance he took security, which at the time did not
appear to be, and which is proved not to have been, excessive,-cer-
tainly not beyond that reasonable margin of surplus which safe invest-
ments require. As a part of this transaction, it was provided that this
reasonable amount of surplus in the security should be held by the
party making the desired and necessary advance as security for an
antecedent debt due from the bank to him. This part of the transac-
tion did violate the statute, and was void. The appellant contends
that, being void as to this part, it cannot be held good as to the ad-
vance at that time received by the bank. He supports his contention
with this extract from the opinion of Judge Wallace in Armstrong v.
Bank, 41 Fed. 234:
"It thE! sEluding of thEl sElcuritiEls had rElsultEld, ElithElr in consequElncEl of a

subsElquElnt ElXprElS9 contract, or in conSElqUElnCEl of any implication from the
nature of thE! transaction, In giving the defElndant a liEln for thEl antecEldElnt
indElbtednElss of thEl FidEllity Bank, it is ElxtrElmElly doubtful whElther the trans-
action could bEl upheld. ThEl cases of Bank v. Colby, 21 Wall. 609, and Bank
v. Butler, 129 U. S. 223, 9 Sup. Ct. 281, take a view of the statute which sug-
gests that no prefElrence can bEl obtained by one creditor of a national bank
over another,after the bank has become insolvent, whElther obtained with the
consent of, or by adversary procEledings against, the bank, and whether the
creditor has or has not any reason to SUppOSEl thEl bank to bEl Insolvent at thEl
tlmEl."

In the same opinion we find this language:
"The statute is directed to a prElfElrencEl, not to the gIving' of security when

a debt is created; and If the transaction be free from fraud in fact, and is in-
tended merely to adequately protect a loan made at the time, the creditor
can retain property transferred to secure such loan until the debt is paid, even
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though the debtor Is insolvent, and the creditor has reason at the time to be-
lieve that to be the fact."
We have carefully examined the cases of Bank v. Colby and Bank v.

Butler, supra, and find that they both relate wholly to antecedent debts.
And, as we construe these cases and the case of Armstrong v. Bank,
they do not support the contention of the appellant in this case, and
are not inconsistent with the ruling of the circuit court. There is nl)
question in this case as to the lien in favor of the United States on all
the securities of the bank to protect its circulation. The question is
one wholly between other creditors. And it appears to us inequitable
to hold that other creditors, who must be presumed to have receivell
their due advantage from the advance of the $15,000 made by Collins,
should be suffered to keep that advantage, and to require him to surren-
der security which he in good faith took at the time he made the ad-
vance.
As to the second contention of the appellant, we think the deed

given by the president of the bank must be held to be good as a pledge
for the repayment of the money received thereon at the time the pledge
was given. There is nothing in the statutes of the United States
which forbids this transfer being made in the manner that it was made,
if the directors of the bank had in fact authorized it. There was noth-
ing in the transaction, therefore, to charge Collins with notice that the
president was not authorized to convey the real estate, or that the
president was not authorized to certify to a resolution purporting to be
taken from the minutes of the proceedings of the board of directors.
It is manifest that the design of the parties was that the deed should
serve as security for the repayment of the money. On this, in part,
the money was advanced. And even though the deed be wanting in
full, formal execution as an act of the bank, the general authority of
a president, and the general relation of this president to the bank, and
all 'the circumstances and conditions under which the deed was given,
we think, are sufficient to sustain it as an equitable mortgage, under
the statutes and decisions of the state of Florida. Margarum v. Orange
Co., 37 Fla. 165, 19 South. 637. The deed to the bank building and
lot was recorded the same day the bank clo'sed. An effort had been
made on the ,previous day to have the deed recorded. There was no
agreement between the parties not to record the deed, or to withhold
it from record for any time. As between the parties, the deed, jf
otherwise good as a mortgage, was good, without reference to whether
it was recorded or not. Rogers v. Munnerlyn, 36 Fla. 591, 18 South.
669. We think it would be going very far to hold that, under these
circumstances and conditions, the general creditors obtained by force
of the United States statutes a lien on this property before the filing
of the deed for record. At the most, there is nothing to show priority
in favor of either, as the failure of the bank and the filing of the mort-
gage for record were cotemporaneous. We conclude that the decree
of the circuit court appealed from should be, and it therefore is, af·
firmed.
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B:EMMICK v. STANDARD OIL CO.

, Court of Appeals, Third Circuit. January 9, 1899.)

No. 13.

1. EQUI'l'y-'tiACHES-SUIT FOR ACCOUNTING.
Wheretl;lere has been, unreasonable delay, or apparent acquiescence

for a ,consIilerable time, a court of equity will refuse to entertain a bill
for an' 'accounting, though not barred by limitation, considerations of
public 'polIcy, growing out of the difficulty of doing entire justice after
the !apse of such time.

2. S..uni:......:Al"LEGATIONS OF BILL CONSIDERED.
In plaintHf filed a bill, from which it appeared that, by the terms

of a lease II:lade in 1878, defendant agreed to account for and pay over
to plaintitt and his partner annually, ending in' 1884, a share of certain
profits earned each year, which it guarantied would amount to a specified
'sumamiually. Each year the defendant paid over the sum so guarantied,

lJ,ccepted. Plaintiff's, p'artner died in. 1886, and. plaintiff, since.
about that time, and until the filmg of the bill, hall resll,.ed abroad. It
was alleged 'that the share of thE! profits to which plaintiff and his part·
ner were'entltled under such contTact largely exceeded the amounts paid,
and an aeclnlliting in relation thereto was asked. It was not shown that
pla!I:!tI,ff, partner in his lifetime, ever made objection or complaint
as,,to .aD;lounts paid bydefeudant. Held, that the showing Wall insufll-
ciE\tit to excuse the delay in bringing the suit. "
; I'd '-ii',' ;" '; " i':' .

Courl bf the United Statesfor'the Western
Pennsylvania. ..'.' '

TIiis was ',R suit in equity for an accolinting, andwRfil heard in the
,circuif cofirt 9n a denijirrer to the bill, which was'sustained by BUF-

,District in opinion: • "
1#" March, 1896, Rollj.nd. J. citizen of the repul1l1c Switzer-

land,:1l.1e-d a bill in equity against the SUindard 011 Compatpr,a: 'cQrporatlon
of ot' Pennsylvania, and thE! standard 011 Company, a corporation ot'
the'state'ot' Ohio, praying an accountfug. To this bill the former company,

was served process,appears, and demurs, inter alia, on the
-of,laches in bringing suit. Tbe facts disclosed by the bill are as fol-

rha:rCh 9, 1878, .A.. Dyons & 'Co., a"ftrm composed of "L Lyons and the
plaintilf; Who sues assurv!:V:lng partner, entered into an agreement with the
Suandard,QI1 Company ot'Pennsylvanla"by which it leased to .said company
its 011 al1d certalp. other property, and agreed tO,operate the refinery
for five yearS for said company. Upon its part the agreed to pay
Mr. Lyons' an annual salary of $6,000, lind Mr. Hemnilck one of $2,500, and
to the firm the sum of $3,600 per year for ground rent. tit also agreed to
pay a 811m of rental as follows: "II:! March, 1879, aSllID equal to 1/268
part of, ,tlleapaount. of .net profits for the year lS78 of the S1:ilndard 011 Com·
pany of (;),hlo, toby the treasurerand auditor of the)atter company;
In the monthS of March, 1880, 1881, 1882, and 1883, respectively, 1/z01 of
the llka!pl'bififs for the respectl've preceding year; and! in March, 1884, 1/804
of the profit for 1883. These payments the company guarantied should
average per quarter, and in tll,\! aggregate at The
blll con<;edes th.e saln.ry, gr?und rent, and profits to the guarantied amount
were paid'; , The' agreement' 'further prOVided "that,,' where the percentage
of the total amount of the said net prnfits to be paid to the parties of the first
part, as above provided, shall ex(!eed the sum above guarantied, a statement
(If the amount of said net profits tor and during the respective periods afore-
said shall and will be procured by the party of the second part, and delivered


