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Cooley said that the granting of the prayer of the petition for removil
subjected the defendant to the jurisdiction of the federal court; and Mr.
Justice Jackson, in Construction Co. v. Simon, 53 Fed. 1, held that “the
right of removal involves the assumption that there is a valid and sub-
sisting suit pending in the state court against the removing party.”
The effect of the defendant’s petition was to bring the cause into the
federal court for trial, and “by bringing it here he voluntarily treats it
as properly commenced and actually pending in the state court, and
he cannot, after it has been entered here, treat it otherwise.” Sayles
v. Insurance Co., Fed. Cas. No. 12,421. “A defendant who removes a
cause to the federal courts will not there be heard to say that he was
not properly brought before the state court when such removal was
effected.” Construction Co. v. Simon, supra. The question presented
to the court here in this case was directly in issue in the case of Caskey
v. Chenoweth, 23 U. 8. App. 384, 10 C. C. A. 605, and 62 Fed. 712, and
determined in the circuit court of appeals for the Fifth circuit. His
honor, Judge Pardee, in delivering the unanimous opinion of the court,
laid down the rule that “a defendant, by appearing in a state court and
filing a petition for the removal of the cause to a federal court, waives
any objection to the sufficiency of the service upon him of the summons,
notwithstanding the fact that the appearance is stated to be specially
for the purpose of removal.” It is true, as suggested by counsel, that
the defendant also filed a plea or answer in the cause after removal;
but that fact does not seem to have entered into the consideration of
the court in laying down with unqualified approval the above-stated
principle. My attention has not been directed to, nor do I find, any
decision of any circuit court of appeals upon the question raised, other
than those quoted above; and, while it has been said that a different
practice has heretofore prevailed in this circuit, I find by an examina-
tion of the case referred to that no reasons were given by the court for
the decree entered therein, and that it may well be that the mind of the
court was influenced by other considerations than those now urged.
The rule will be discharged, and an order may be entered requiring
the defendant to plead within five days after service on it of a copy of
the order.

.

BERGMAN v, INMAN, POULSEN & CO.
(Circuit Court, D. Oregon. December 24, 1898.)
No. 24186,

1 szsmc'mon oF FEDERAL COURTS—AMOUNT IN CONTROVERSY—ASSIGNER OF
JLATMS.

An assignee of choses in action aggregating over $2,000 may maintain
a suit thereon if his assignees were citizens of different states from the
defendant, though they could not have maintained separate suits, because
none of the claims singly was sufficient in amount.

2. 8AME—LIQUIDATED DAMAGES.

Where a suit is upon a demand on which the law liquidates the dam-
ages, the amount so liquidated, and not the amount claimed in the com-
plaint, constitutes the matter in dispute; hence in a suit for conversion
of property on which plaintiff claimed liens, where the several liens arve
specifically set out, and they aggregate less than $2,000, without interest,
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a federal court is without jurisdiction, although the amount claimed is
the amount of a judgment recovered on such claims against the debtor,
which includes interest and other expenses, and exceeds $2,000, but to
which judgment the present defendants were not parties.

On Demurrer to Complaint.

Milton W. Smith, for plaintiff.
Cake & Cake, for defendants.

BELLINGER, District Judge. The question for decision arises upon
a demurrer to the complaint, on the ground that the action does not
involve the requisite amount to give the court jurisdiction. The action
is brought by the plaintiff in his own right, and as the assignee of
various claims held by citizens of the state of Washington, which claims
were assigned to the plaintiff, and upon which he brought a suit in the
superior court for the state of Washington, to enforce a lien against a
lot of saw logs which were subsequently taken by the defendants, and
converted to their own use. The aggregate amount of the several
claims is $1,962. The plaintiff, in his own right and as assignee,
claimed a lien against the logs in'question. The defendants were not
parties in that suit. The logs were removed by the defendants in this
action, to the state of Oregon, and cut and sawed into lumber, and dis-
posed of, and this action is for damages for such conversion. The
prayer of the complaint is for judgment against the defendants in the
sum of $2,858.75, with interest, that being the amount of the decree
rendered in favor of the plaintiff in the superior court of the state of
Washington, in his suit to enforce the lien against the logs, which lien is
the basis of the claim of damages made in this action. The defendants,
JInman, Poulsen & Co., were not parties in that suit, and this court
has heretofore held that the judgment in that suit could not be made the
measure of the plaintiff’s recovery in this action.

Two questions are raised in support of the demurrer: First, that
the amount in controversy necessary to give the court jurisdiction must
be the amount claimed by the plaintiff himself, in his own right, and
not including what is claimed in the right of his assignors; second,
that admitting that the several assigned claims may be added together,
and that their sum may constitute the amount in controversy, yet in
this case, inasmuch as this amount aggregates only $1,962, the court
is still without jurisdiction, notwithstanding the claim in the prayer
for damages in the sum of $2,858.

It is held that the assignee of choses in action aggregating over
$2,000 may maintain a suit if his assignors were citizens of other states
from the defendant, although they could not have maintained separate
suits, because none of their claims amount to the sum required to give
jurisdiction. Black, Dill. Rem. Causes, § 71.

As to the second point, the rule is well settled that, where the suit
is upon a demand on which the law liquidates the damages, the amount
so liquidated, and not the amount claimed in the plaintiff’s complaint,
constitutes the value of the matter in dispute. It is only where the
damages are not limited by law that the amount for which the plain-
{ift demands judgment is to be considered in determining whether the
requisite amount to give the court jurisdiction is involved in the contro-
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versy. In this case the plaintiff states with particularity the several
claims or liens upon which must be based the amount of damages to
which the plaintiff is entitled, and these, as we have already seen, aggre-
gate less than $2,000. The amount claimed in the complaint is made
up by adding to this sum interest and attorney’s fees, adjudged in favor
of the plaintiff in his suit in the Washington court; but since the parties
here are not precluded by that adjudication, and are responsible to the
plaintiff only in the amount of the several claims upon which that
adjudication was based, and as there can be no recovery against them
on account of attorney’s fees and costs in that suit, and the amount
to be recovered here, as appears from the complaint, is necessarily limit-
ed to the amount of the original claims, exclusive of interest, the court
is without jurisdiction. The demurrer is sustained.

UNITED STATES v. McCRORY.
(Circuit Court of Appeals, Fifth Circuit. January 3, 1899.)
No. 701.

1., LeTTER CARRIERS—SUIT AGAINST UNITED BTATES—JURISDICTION.

Letter carriers in the postal service are officers of the United States,
within the meaning of the amendment (80 Stat. 495) to section 2 of the
judiciary act of 1887, taking away from circuit and district courts juris-
diction of suits against the United States by such officers to recover fees
or compensation,

2. Rénvvmw 0N ERROR—EFFECT OF AMENDMENT OF STATUTE — ABATEMENT OF
RIT. . .
An amendment of the statute taking away the jurisdiction of the cir-
cuit or district court over a case after judgment therein, and while a writ
of error for its review Is pending in the circuit court of appeals, deprives
the latter court of the means of making its judgment effective by means
of a mandate to the court below, and the 'writ of error will be abated.

In Error to the District Court of the United States for the Northern
District of Alabama.
‘With this case were argued 18 other cases of same character.

d. Ward Gurley, for the United States.
J. L. Tanner and J. E. Zunts, for defendant in error.

Before PARDEE, Circuit Judge, and SWAYNE and PARLANGE,
District Judges.

PARDEE, Circuit Judge. This is a suit brought in the district
court for the Northern distriet of Alabama, by the defendant in error,
James T. McCrory, to recover compensation from the United States for
services rendered as a letter carrier for time actually employed over and
above eight hours per day. On the trial there was judgment against
the United States for the sum of $253.21, the full amount claimed, and
the United States sued out this writ of error. Subsequent to the ren-
dition of the judgment and to the suing out of the writ of error, the
following statute, restrictive of the jurisdiction of the circuit and dis-
trict courts in suits against the United States, was passed:

“Sec. 2. That section two of the aect aforesaid, approved March third,
eighteen hundred and eighty-seven, be, and the same is hereby, amended



