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ings were pending. When the court for the Southern district of
Georgia had determined the rights of the parties, its decree would be
a nullity, because it would have nothing to operate upon, and the
method provided by the statute would be disarranged for the security
of the fund and its distribution. It appears, therefore, that the appli-
cants have mistaken the route which they should travel in order to
obtain the remedial relief to which they may be entitled. Their rem-
edy is either by intervention in the proceedings in the district court
for the Southern district of Georgia, or by application direct to the
government at Washington for reasonable compensation for such serv-
ices as may have been voluntarily rendered in the emergency to the
Adula they describe in their petition.

THE HUGO KELLER.
(Distriet Court, N. D. New York. December 29, 1898)

CoLLISION—STEAM CANAL BoATS—FAILURE TO PrROVIDE LOOKOUT.

The Keller, a steam canal boat, was passing eastward through the Erie
Canal; pushing her consort, and having no lookout. She was preceded
at a short distance by a horse boat. At a sharp bend in the eanal, and
while on the south or berme side, the consort collided with and injured the
Clytie, which was going westward, also pushing a consort, and with a tow.
The tow had not yet passed the horse boat, which compelled the Clytie
to keep to the berme side of the canal, which was there about 65 feet
wide. Held, that the Clytie was not in fault for the collision, but that
the Keller was negligent in failing to provide a lookout at such a place,
which would have prevented the collision, and in not keeping to the left
side of the canal, in the wake of the horse boat.

This was a libel against the steam canal boat Hugo Keller for col-
lision. On final hearing.

On the- morning of May 14, 1895, at about 10 o’clock, the libelant’s steam
canal boat Clytie, pushing her consort the Ryan and towing two other canal
boats on a 350-foot hawser, was proceeding westerly from the city of Syra-
cuse on the Erie Canal. The boats were partially loaded. At Geddes, a
short distance west from Syracuse, the canal makes a sharp turn towards
the north. At this point there is a railroad bridge of the New York Central
‘Railroad crossing the canal diagonally. On the day in question the several
canal boats were moored upon the southerly or convex side of the bend. The
canal is 75 or 80 feet wide at the top and about 60 feet wide at the bottom.
For navigating loaded boats the canal was, therefore, about 65 feet in width.
‘When the Clytie and Ryan had just entered this bend the steam canal boat
Hugo Keller, pushing her consort the Archie Farr, appeared in sight. The
Keller and the I'arr were both heavily loaded and were proceeding easterly
towards Syracuse. The danger signal was given from the Clytie which was
answered from the Keller and each boat endeavored to stop her headway.
The two forward boats came into collision, the impact being of such a char-
acter as to damage the bow of the Clytie. 'The Clytie prior to the time of
the accident was proceeding at a speed of about a mile and a quarter per
hour and the Keller was proceeding at about the same rate. Just prior to
entering the bend the Clytie had met two horse boats and had passed them on
the southerly or berme-bank side of the canal. The Xeller upon entering
the bend had also turned to the right intending to pass any boat which she
might encounter there port to port. The libelant charges that the collision
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was occasloned. solely by the fault of the Keller for the reason that she turned
to the. right whelé she. should have turned to the left; that she had no proper
lookout; that shé did not stop and reverse and that ghe did not answer the
Clytie’s signals. The answer denies all the allegations of the libel imputing
negligence to the Keller and allegés that the collision ‘occurted solely by the
negligence of the Clytie in turning to the left when she should have turned
to the right and that the Keller did everything which prudence and caution
required.
. John W, Ingram, for hbelant.

Josiah Cook, for claimant,

COXE District Judge (after stating the facts). Two canal boats
cannot collide in broad daylight Wlthout some one being at fault.
After reading the testimony the court is convinced that the initial
fault was with the Keller in failing to provide a loockout. When she
entered the bend there was no one within 158 feet of the bow of the
Farr. Her master knew that two horse boats were just ahead and
should they meet a steamboat the latter would in all probability fol-
low the state statute and take the berme-bank side. ~He knew also
that boats were likely to be moored on that side of the canal. Know-

- ing all this he should have taken at least ordinary precautions. In-
stead of doing so he entered a sharp and dangerous bend, where it was
impossible to see far ahead and where the channel mlght be com-
pletely choked by moored and passing boats, with no lookout and no
one on deck but himself; he being in the pilot house. If the Keller
had been informed of the situnation when she was 158 feet further
away the accident would have been averted. As it was the boats
had nearly come to a standstill; certainly they could have stopped if
there had been 158 feet addltlonal space.

It is not easy to find any act of carelessness on the part of the
Clytie which contributed to the collision. She was right in taking the
berme gide when passing the horse boats; the law required it. As
the court understands the testimony the Clytie’s tow had not passed
the horse boats when the Farr first appeared. It would have been a
dangerous maneuver for the Clytie to have taken the tow-path side
at this time as it might have involved a collision with the horse boats.
On the other hand the tow-path side was entirely clear for the Keller.
Had she taken it there could have been no collision. The libelant
is entitled to the usual decree with a reference to Robert W. Pomeroy
of the Buffalo bar to compute the damages.
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WACO HARDWARE CO. v. MICHIGAN STOVE CO.
(Circuit Court of Appeals, Fifth Circuit. January 3, 1899.)
No. 672.

ReMOVAL OoF CAusEs—RiIGHT oF PLAINTIFF T0 REMOVE—CROSS ACTION.

Under Act 1887-88, the right of removal is restricted to the defendant
or defendants, and a plaintiff who has brought an action in a state court
submits himself to its jurisdiction in its whole extent, as determined by
the state statutes, and does not, by reason of a cross demand or a plea
in reconvention, permitted by such statutes, become a defendant, so as
to. be entitled to remove the cause to a federal court.

In Error to the Circuit Court of the United States for the Northern
District of Texas.

This was an action, brought in a state court, by the Michigan Stove
Company against the Waco Hardware Company. The defendant hav-
ing answered, setting up a demand in reconvention, the plaintiff re-
moved the cause to the circuit court of the United States, where a mo-
tion to remand was denied, and a trial resulted in a judgment for plain-
tiff. Defendant brings error.

J. E. Boyntén, for plaintiff in error.
A. W. Cunningham, for defendant in error.

Before PARDEE, Cirecuit Judge, and BOARMAN and PARLANGE,
District Judges. ‘ o

BOARMAN, District Judge. This suit was sought to be removed
by the suitor who appeared 'as the plaintiff in the state district court
of McLennan county, Northern district of Texas. The defendant there-
in, now the plaintiff in error, unsuccessfully urged its motion to remand
the cause. The trial of the suit in circnit court resulted in a judgment
in favor of defendant in error for $925.20, Plaintiff in error is here
contending-that the eircuit court erred in not remanding the cause to
the state court. It has presented several assignments of errors, but, as
counsel on each side at this trial in argument agree that the only mat-
ter necessary for us to pass on is “as to whether the circuit court was
right in taking jurisdiction of the case,” we will pass only on that issue
of law. '

Defendant in error contends that “the filing of a counterclaim on
matters independent of plaintiff’s cause of action is the suit, which au-
thorizes & removal.” It will be seen that defendant in error says the
Waco Hardware Company, defendant in the state court, filed therein
a counterclaim on “matters independent of plaintiff’s cause of action.”
Under the statutory practice (article 755, Rev. 8t. Tex. 1893), the right
to file a counterclaim by defendant is limited to such a claim only as
“arises out of, or is incident to or connected with, plaintiff’s cause of
action.” If the defendant in the state court set up a counterclaim on
matters independent of plaintiff’s cause of action, it is clear that the
state court had no jurisdiction to allow such a claim to be filed by the
defendant therein, and, on the theory of counsel for defendant in error,
there was no suit in the state court to remove.

The plaintiff in the state court filed its suit to recover a sum less than
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