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COBURN TROLLEY-TRACK MFG. CO. v. CHANDLER et al.
(Circuit Court, D. Massachusetts. December 2, 1898.)
No. 939,

1, PATENTS—CONSTRUCTION OF CLAIMS—EFFECT OF SPECIFICATION.

While the claim and specification of a patent may be read together for
the purpose of better understanding the meaning of the claim, the speci-
fication cannot be accepted as enlarging or extending the invention stated

in;the claim itself..

2. SaME—TROLLEY TRAC K.
The Coburn patent, No. 365,240, as to claim 1, for a trolley track, is void
for want of patentable invention, ,

Thls is a suit in equity by the Coburn Trolley-Track Manufacturing
Company’ agalnst Milton A Chandler and others for infringement of a
patent. -

Brieson & Knauth and Odin B. Roberts, for complainant.
Bond, Adams, Pickard & Jackson and George M. Weed, for defend-
ants.

ALDRICH, District Judge. The plaintiff’s patent is numbered 365,-
240, dated June 21, 1887, and by the first claim (the only claim in con-
troversy in this sult) is hmlted to a trolley track. It is true, the speci-
fication is yomewhat broader than the claim, as it desecribes an inven-
tion which relates to trolley tracks and carriers. The specification
then proceeds to describe the object of the invention, which is to pro-
vide a track of improved construction, particularly in Tespect to
strength, and a carrier adapted to move thereon; and it is declared
that the invention consists in the peculiar construction and arrange-
ment of the track and carrier. It is manifest that the specification sug-
gests features of construction not embraced in the claim in question.
While the claim and specification may undoubtedly be read together for
the purpose of better understanding the meaning of the claim (Ameri-
can Sulphite Pulp Co. v. Howland Falls Pulp Co., 80 Fed. 395, 405)
the specification cannot be accepted as enlarging or extending the in-
vention stated in the claim itself. The claim in question makes no ref-
erence to peculiar construction in carrying mechanism or combinations,
and therefore limits itself to a trolley track, consisting of a tube of
substantially rectangular cross section, at its upper portion, and having
the lower edges curved in towards the median line, and then turned
upward, so that the bottom of the tube has a rounded trough at each
gide of a longitudinal central opening.

The substantial and principal feature urged as invention is involved
in the idea of a rounded trough or groove, which, when used as a track
for carrying purposes, guides the wheel, which naturally and necessa-
rily seeks the lowest point of the groove, thereby avoiding friction and
better distributing the load. It is true, the argument is made that
the form of the structure of the track or tube is such that additional
strength is supplied, and the specification, so far as it deseribes the ob-
ject as one to provide a track of improved construction, particularly,
in respect to strength, may fairly enough be considered in connection'
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with the claim. But the evidence and the arguments do not satisfy me
that the tube or track in question possesses structural strength new
in the art, or not embraced in former structures. So it follows from -
this view that the plaintiff’s invention, if he has one, consists of the
rounded trough or track, which is formed by turning the edges of the
metal in towards the median line, and then upward. Does this device
for forming rounded tubes or tracks involve a discovery which places
it in the domain of patentable invention? As I construe the claim,
this is not an adaptation of parts; and, as I have already said, the in-
vention—if there be one—covered by the claim consists in rounding
the track. Trolley tracks were old. Such tracks had been formed
from one piece of metal by bending and shaping it into a groove for
trolley purposes. The Hayden track of 1883 may be used as an illus-
tration. There the track or groove was angular shaped in turning
inward and upward on an incline, rather than circular shaped in turn-
ing, as in the plaintiff’s device. I cannot bring myself to the con-
clusion that changing the form in bending from angular to circular in-
volved inventive genius. The ordinary mechanic, skilled in shaping
metal, confronted with the practical idea of avoiding friction between
the wheel and the track or groove, would easily devise means for ac-
complishing such result. If a wheel did not revolve freely in a groove
of a given shape, it would almost necessarily occur to the mechanic that
the groove should be so shaped as not to offer resistance or obtrude
friction. While the patentee, in the patent in question, produced a
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desirable improvement in the domain of construction, what he did was
the result of ordinary judgment and mechanical skill, and did not in-
volve inventive genius. It would be going too far to hold that one
who had found that a wheel of given shape could revolve more freely
in circular or rounded grooves than in angular grooves should be given
the monopoly of all the half-round or circular trolley track which the
business of this country may require. Bill dismissed, with costs.

EWART MFG. CO. v. BALDWIN CYCLE-CHAIN CO. et al.
(Circuit Court, D. Massachusetts. December 22, 1898.)
No. 733.

L PATENTS—MARKING ARTICLES “PATENTED.®

Rev. St. § 4900, in relation to marking articles “patented,” does not apply,
80 as to prevent the recovery of damages for infringement, when the pat-
ent has lain dormant. Campbell v. Mayor, etc., 81 Fed. 182, approved.

2. 8aME—DAMAGES FOR INFRINGEMENT—EVIDENCE.

In an action for damages for infringement, neither the amount of roy-
alty paid by defendant to the owner of another patent under which the
article alleged to infringe was manufactured, nor the amounts received
by plaintiff in settlement of claims against other infringers, is competent
as evidence on the question of damages.

8. BAME—PLEADING—ALLEGATION OF EVIDENCE.

In an action for infringement, an allegation in the declaration that cer-
tain sums paid or received in other cases constitute a fair measure of dam-
ages Is not an allegation of an issuable fact, but merely of evidence, and
is demurrable.

& BAME—COMPROMISES,

The rule of Rude v. Westcott, 130 U. S 152, 9 Sup. Ct. 463, applied,
holding that compromises of suits against other infringers are not ordi-
narily relevant to the question of damages in actions for infringement.

Edward 8. Beach, for plaintift.
William A. Macleod, for defendants.

PUTNAM, Circuit Judge. This is a suit for an alleged infringement
of an inventor’s patent, described sufficiently for the purposes of this
opinion as No. 237,771, It comes to us on demurrer. The demurrer,
as originally filed, was a general one, assigning also that certain por-
tions of the declaration were insufficient. On the court advising
the parties that a demurrer to the whole of a declaration must stand
when there is enough in the declaration to make out a cause of ac-
tion, although some portions thereof may be insufficient or irrele-
vant, additional demurrers were filed, by consent of the parties and
by leave of court, to the specific portions set out therein. One cause
of demurrer relates to the entire declaration, and is based on section
4900 of the Revised Statutes, which is in the following words:

“It shall be the duty of all patentees, and their assigns and legal representa-
tives, and of all persons making or vending any patented article for or under
them to give sufficient notice to the public that the same is patented; either
by fixing thereon the word, ‘Patented,” together with the day and year the
patent was granted; or when, from the character of the article, this can not
be done, by fixing to it, or to the package wherein one or more of them is in-
closed, a label containing the like notice; and in any suit for infringement,
by the party failing so to mark, no damages shall be recovered by the plain-



