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pointed and empowered to pronounce:judgment upon the question of dutiable
valuatlon to make such inquiry; and when, as the result of such investigation,
the desighated officials find that an alleged commission has no proper relation
whatever to the importation, but that it is really part of the price of the mer-
chandise, and they take that fact into consideration in making fhelr appraise-
ment, they do not-transcend thelr rightful atithority.”

It is not a violent presumption that the price actually paid by the
importer to those of whom he buys goods in a forelgn market, the
price which he is willing to pay and freely pays, is the average mar-
ket price, and not one 5 per cent. higher; and if the appraisers, in-
stead of adding to the invoice price 24 per cent. as an item “improp-
erly deducted as commission,” had added 5 per cent., they would have
been quite justified in doing so by the evidence. The evidence before
the board of general appraisers impresses us with the conviction
that the item of “commissions,” so called, is not entitled to cut any
figure in the case, except as a trade dev1ce to mislead the customs
officers, and be made the basis of a claim for a deduction from the
real wholesale price.

-These considerations lead to a reversal of the decision of the circuit
court, and an affirmance of the decision of the board of general ap-
praisers,

_ UNITED STATES v. MURPHY.
“(District Court, D. Washington, N. D. December 14, 1898.)

CRIMINAL LAw—IMPORTING LIQUORS INTO ALASKA-—JLRISDICTION oF OFFENSE.

An indictment charging that the defendant exported intoxicating liquors

from a port of tlie United States to a port of Alaska, and there landed the

same, charges an offense under section 14 of the act. providing a civil

- government for Alaska, which prohibits the importation of intoxicating

liguors into the territory; and the exportation of such liquors with intent

to import them into Alaska constitutes a part of the offense, which, having

Been begun in the United States and completed in Alaska, Is cognizable

in the courts of either:jurisdiction, the act of congress creating the crime
being a part of the supreme law of both.

On Demurrer to Indictment.

Wilson R, Gay, U. 8. Atty., and Charles E. Claypool, Asst. U. 8. Atty.
James Hamilton Lewis, for defendant.

HANFC)RD District Judge This case has been argued and sub-
mitted upon g demurrer to an indictment charging that the defendant,
on the 30th day of January, 1898, “at Ballard, in the county of Klng,
in the district of Washington, a‘nd within the jurisdiction of this
court, did then and there fraudulently, willfully, knowingly, unlaw-
fully, ‘and felonjously export and clandestinely take from a port of the
United States, to wit, the port of Port Townsend, within the said
district iof.| Washmgton, to a port and place in the terrltory of Alaska,
to wit, near the port of Skagway, and destined for the ‘territory of
Alasl;a, certain distilled spirits, to wit, whiskies, brandies, and wines,
and then and there, to wit, on the 4th day of March in the year of
pur Lord:one thousand elght hundred and ninety- ewht landed ‘and
attempted ‘to ‘land said whiskies, brandies, and wines in said terri-
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tory of Alaska; * * * contrary to the regulations of the president
of the United States, and contrary to the form of the statute in such
case made and provided, and against the peace and dignity of the
- United States.” By his demurrer the defendant disputes the juris-
diction of this court to try him for the acts alleged in the indictment,
and on this point his attorney argues that section 1957, Rev. 8t. U.
8., and the act of congress providing a civil government for Alaska (1
Supp. Rev. 8t. [2d Ed.] p. 430), specify the only courts in which viola-
tions of the laws and regulations prohibiting the introduction of
distilled spirits and intoxicating liquors into Alaska, committed within
the limits of said territory, shall be prosecuted, and this is not one
of the courts so designated. In the view I have taken of this case,
it is unnecessary to express an opinion upon the question as to whether
an offense committed wholly within the limits of Alaska may be prose-
cuted in this court. I hold that, as the indictment lays the venue
of the case in this district, and specifies acts committed by the defend-
ant within this district, said acts are to be considered as material
and essential to be proved to justify a conviction under the indiet-
ment; and the case is cognizable in this court for the reason that
the indictment accuses the defendant of a crime committed within
the territorial limits of the court’s jurisdiction.

The next objection to the indictment is that the exporting of liquow
to Alaska and the importation of it into Alaska is not made criminal
or punishable by any statute, and that the acts of congress prescrib-
ing penalties for the introduction of liquor into Alaska contrary to
regulations prescribed by the president are unconstitutional and void,
for the reason that the making of the regulations specifying acts which
may be punishable as crimes is the exercise of legislative power,
which cannot be delegated to the executive; and in support of his
contention the attorney for the defendant has cited the case of U. 8.
v. Eaton, 144 U. 8. 677, 12 Sup. Ct. 764. This objection may be an-
swered in two ways: In the first place, it has long -been an estab-
lished political and legal principle that the constitution does not im-
pose restrictions as to the style of government which congress may

- provide for the territories. TU. 8. v. Nelson, 29 Fed. 202; Endleman
v. U. 8, 30 C. C. A, 186, 86 Fed. 456. And, in the second place, it
is expressly provided in the fourteenth section of the act providing a
civil government for Alaska that “the importation, manufacture and
sale of intoxicating liquors im said distriet except for medicinal, me-
" chanical and scientific purposes is hereby prohibited under the penal-
ties which are provided in section nineteen hundred and fifty-five. of
the Revised Statutes for the wrongful importation of distilled spirits.”
So that we have a statute which prohibits the importation of liquors
into Alaska, and prescribes the penalties for violation of this prohibi-
tory law independent of any regulations to be prescribed by the presi-.
dent; and the indictment charges that the acts of the defendant were
contrary to the statute in such case made and provided, as well as con-
trary to regulations of the president.

It is further contended that the acts of the defendant in exporting
and shipping the liquor from Port Townsend to Alaska, which are the
only particular acts which, by the reading of the indictment, appear
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to have been committed within this state, are not criminal, and there-
fore the indictment does not charge a crime committed within the
jurisdiction of this court; or, if the mere exportation of liquor to Alaska
constitutes a complete crime, then the indictment is bad for duplicity,
as it accuses the defendant of the offense of exporting liquor to Alaska
and the additional offense of importing liquor into Alaska, all in one
count. It ig'true that section 1955, Rev. St., does not of itself pro-
hibit the exportation of liquors to Alaska, but confers upon the presi-
dent power to restrict and regulate or to prohibit such “exportation
of the same from any other port or place in the United States, when
destined to any port or place in that territory”; and, so far as I am
advised, the president did not, prior to June 24, 1898, attempt to make
any regulatlon prohibiting the exportatlon of hquors from any place
in the United States to Alaska, and, in my opinion, it must be con-
ceded that the indictment does not allege the commission of acts
wholly within this state, which of themselves constitute an offense
pnnishable under the laws of the United States at the date which
this indictment specifies as the time of the commission of the offense.
But it is my opinion that the indictment charges but one offense, and
that all of the acts alleged as to exporting to Alaska and importing
into Alaska are essential to be proved as continuing acts constituting
an offense commenced in the district of Washington and consummated
in Alaska. The gravamen of the offense is in the introduction of
distilled spirits into Alaska, because the purpose of the law is to pro-
hibit the introduction of intoxicating liquors into that district; but
the procuring and shipping of the liguors with the unlawful intent
to introduce the same into Alaska is part of the specification of the
transaction constituting the crime charged. Offenses consisting of con-
tinuing aects committed in separate jurisdictions are cognizable in
either juriediction within which an overt act has been committed. -1
Whart. Cr. Law (9th Ed.) § 288. This rule, perhaps, could not be
applied in cases of progecutions for violations of local statutes not in
force within the jurisdiction of the court before which the offender
is arraigned, but I hold it to be a just rule to be applied in this case,
because the offense is made criminal by an act of congress, which is
part of the supreme law of the land, and binding upon all citizens and
inhabitants of all the states, as well as upon inhabitants, sojourners,
and travelers in Alaska. T hold that every act of a person who at-
tempts to carry on the hquor traffic in Alaska, whether committed
within the United States or in Alaska, which is a link in a connected
chain of acts constituting a completed offense under the law prohib-
iting the introduction of intomcatmg liquors into Alaska, is a criminal
act at the place where comm1tted, and the offender may be prosecuted
for the completed crime in the district where either of such connected
acts may have been committed. Demurrer overruled.
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NESBIT v. HERT.
(District Court, D, Indiana, December 28, 1898.)

HaBEAs CorPUS — DISCRETION OF FEDERAL COURTS — CONSTRUCTION OF STATE
STATUTES.

A federal court will not, unless under exceptional circumstances, enter-
tain a petition for a writ of habeas corpus by a person imprisoned for crime
under a sentence of a state court, claimed to have been unauthorized by the
state statutes, on the ground that such imprisonment is for that reason
in violation of the constitution of the United States; the question involved
being one peculiarly within the province of the state courts to determine,
and their final decision, if adverse to the petitioner, being reviewable by
the supreme court of the United States in the orderly course of procedure
as to any constitutional question properly raised.

Motion for Leave to File a Petition for a Writ of Habeas Corpus.
Frank B. Posey, for petitioner.

BAKER, District Judge. On December 23, 1898, Calvin Nesbit
asked leave to file in this court his petition, duly verified, praying
that a writ of habeas corpus be issued to Albert T. Hert, as warden
of the Indiana Reformatory, requiring said warden to show cause, if
any he had, why the petitioner should not be discharged from im-
prisonment in said reformatory. The petition alleges that the peti-
tioner is a citizen of the United States and of the state of Indiana,
and that he is illegally restrained of his liberty in said reformatory
by said Hert, as warden thereof, and that his restraint is without due
process of law, and in contravention of the constitution of the United
States; that the pretense of his restraint is a warrant of commitment
issued from the circuit court of Posey county, Ind., upon a judgment
rendered by said court on September 3, 1897, adjudging that the
petitioner be confined in said reformatory for the period of four years
for the alleged crime of seduction, a copy of which judgment is filed
with, and made a part of, the petition; that said restraint is illegal,
in this: that said court had no jurisdiction or authority of law to
pronounce or render such judgment or to issue such warrant of com-
mitment; that the punishment provided by law, and the only judg-
ment which said court had power to render, was that the petitioner
be confined in said reformatory not less than one nor more than five
years.

The statute of this state makes the crime of seduction a felony, and
fixes the punishment upon conviction at a fine not exceeding $500
and imprisonment in the state prison for a term of not less than one
nor more than five years. As the law stood prior to April 1, 1897,
the punishment to be inflicted must be definitely fixed within the
prescribed limits by the verdict of the jury and the judgment of the
court. The eighth section of the reformatory act, approved February
26, 1897 (Acts 1897, p. 69), provides as follows:

“In all cases of felony tried hereafter before any court or jury in this state,
if the court or jury find the person on trial guilty of a felony, it shall be the
duty of such court or jury to further find and state whether or not the de-
fendant is over sixteen years of age and less than thirty years of age. If such
defendant be found to be between said ages, and he be not guilty of treason



