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PURNELL, District Judge. The foregoing report of the referee
is in all respects affirmed. The claim of a creditor, though secured
under a4 deed of assignment made prior to the passage of the act of
July 1, 1898 (the bankrupt law), and paid in part by the trustee under
such indenture, stands on the same footing with a claim upon which
there has been a payment. The claim should be admitted in a meet-
ing of credltors of a bankrupt; the amount to be reckoned, less the
credit. * The assngnment is not of 1mportance in this proceedmg——
First, because this is a voluntary proceedmg, and, second, it was
made and executed more than a year pmor to the date of the petltlon
in bankruptcy. There is no provision in the act of July 1, 1898, which
would require the creditor to refund the credit on his claim to the
estate before he can prove his claim, and participate in a meeting of
the creditors of the bankrupt. No brief or authority for the position
of the objectors is filed or sent up. The claims do not fall under any
of those excluded from participation in creditors’ meetings by section
56, for it is not claimed they are secured; nor under section 57, or any
subdmswn thereof, as the assignment was adjudged null by a state
court after the payment of the 20 per cent. - The preference given was
too remote to have been in contemplation of the bankrupt act of July
1, 1898, * If based on the idea that the acceptance of the 20 per cent.
fl;om ‘the trustee under the assignment was a composmon,——an ac-
ceptance of a ;part for the whole debt,—the posutlon is untenable.

sions, to constitute a part payment a compromlse and settlement in
full, it must be so understood and accepted. It is, therefore, adJudged
that E. P. Powers was elected trustee according to the provisions of
the act of congress approved July 1, 1898, entitled an “Act to estab-
l1sh a un),form system of bankruptcy throughout the United States.”

'1
‘ UNITED STATES v. ROSS et al.
(Circuit Court of Appeals, Second Circuit. December T, 1898.)

No. 28..

CustoMs Durizs—CovVERINGE—GLASS SopA BoTTLES.
' Glass soda ‘bottles holding less than one pint, and which constitute the

* . usual and necessary coverings of the soda water imported therein, are not
dutiable under the tariff law of 1894. In paragraph 88 of that act, fixing
the duties on glass bottles, the clause, “whether filled or unfilled and
whether their contents are dutiable or free " applies only to the articles
previously: enumerated in the subdivision in which such clause is found,
namely, bottles holding more than one pint, and demijohns and carboys.

‘- Appeal from the Circuit Court of the United States for the South-
¢rn District of New York.

‘This cause comes here upon appeal from a decxsmn of the circuit .
court, Southern district' of New York (84 Fed. 153), reversing a de-
cision of the board of general appraisers, which affirmed a decision
of the collector of the port of New York, touching classification for
duty of certain elliptical glass bottles known as “egg sodas.”
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PER CURIAM. The articles in question -are the familiar small
glass bottles in which soda water is put up, and are the usual and
necessary coverings of the soda. This court held in U. 8. v. Leggett,
13 C. C. A. 448, 66 Fed. 300, that the usual and necessary coverings
of goods subject to specific duties are not dutiable unless such cover-
ings are directly provided for in the tariff acts, and the same rule
would apply to like coverings of articles on the free list. The govern-
ment contends that these bottles are dutiable under paragraph 88 of
the act of 1894, which reads as follows:

“88. Green and colored, molded, or pressed, and flint and lime glass bottles
holding more than one pint, and demijohns and carboys, covered or uncov-
ered, whether filled or unfilled and whether their contents be dutiable or free,
and other molded or pressed green and colored and flint or lime bottle glass-
ware, not specially provided for in this act, three-fourths of one cent per
pound; and vials, holding not more than one pint and not less than one-
quarter of a pint, one and one-eighth cents per pound; if holding less than
one-fourth of a pint, forty cents per gross; all other plain green and colored,
molded or pressed, and flint lime and glassware, forty per centum ad valo-
rem.'l . .

We concur with the circuit court in the conclusion that the clause,
“whether filled or unfilled and whether their contents be dutiable or
free,” applies only to the articles enumerated in the first subdivision
of the paragraph, namely, bottles (as described) bolding more than one
pint, and demijohns and carboys. It is no doubt true that under
this construction quart bottles, when filled, would be dutiable, and
pint bottles free, and it is not apparent why any such distinction
should be made between them; but that is no reason why the courts
should undertake to remedy the supposed difficulty by judicial legis-
lation. A careful and exhaustive discussion of this branch of the
case will be found in the opinion of the circuit court of appeals in the
Seventh circuit in Grace v. Collector of Customs, 24 C. C. A. 606, 79
Fed. 315, where, construing this samé section, the court says “it
is divided into three distinct and separate subdivisions, each of which,
in the language used, is plain, clear, and definite, and entirely free
from ambiguity, doubt, or uncertainty.,” 'We concur in the conclusion
arrived at that “where the language of the statute to be construed
is clear, plain, and explicit, it should not be controlled by the rule in
pari materia.” The court in the Grace Case held-the pint bottles du-
tiable as “vials holding not more than a pint and not less than one-
quaxiter of a pint,” but the importation in that case consisted of empty
bottles.

Counsel for the appellant also relies upon the opinion of this court
in U. 8. v. Dickson, 19 C. C. A, 428, 78 Fed. 196. In that case we bhad
occasion to construe the administrative act of June 10, 1890, in the
light of the tariff act of 1883, which was in force when the act of 1890
was passed, and we held that at that time bottles—filled bottles—were
specifically dutiable except when specially exempted. This statement
was correct, as appears from a reference to the act of 1883;
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“Par. 133. Green and colored glass bottles, vials, demijohns, and carboys,

pickle or preserve jars, and other plain, moulded, or pressed green and colored
bottle-glass, not cut, engraved, or painted, and not specially enumerated or
provided for in this act, one cent per pound; if filled, and not otherwise in
this act provided for, sald articles shall pay thirty per centum ad valorem in
addition to the duty on the contents.
" “Par. 134. Flint and lime glass bottles and vials, and other plain, moulded
or pressed flint or lime glassware, not specially enumerated or provided for
in this aect, forty per centum ad valorem; if filled, and not otherwise in this
act provided for, said articles shall pay, exclusive of contents, forty per
centum ad valorem in addition to the duty on the contents.”

“Par. 136. All glass bottles and decanters, and other like vessels of glass,
shall, if filled, pay the same rates of duty, in addition to any duty chargeable
on the contents, as if not filled, except as in this act otherwise specially pro-
vided for.”

Comparison of these paragraphs with paragraph 88 of the act of 1894
will show quite clearly how the provisions as to filled bottles have been
modified. The decision of the circuit court is affirmed.

KOECHL v. UNITED STATES.
(Circult Court of Appeals, Second Circult. December 7, 1898.)
No. 3.

1. CusToMs DUTIES—CLASSIFICATION—MEDICAL, PREPARATIONS.

An importation of antipyrine which falls within the terms of both para-
graph 19 of the tariff law of 1890 as a product of coal-tar, not a color or
dye, and of paragraph 74 as a medicinal preparation of which alechol is
a component part, or in the preparation of which alcohol is used, is
dutiable under paragraph 74, as being more specific.2

2. SAME—CONSTRUCTION OF BTATUTE.

Paragraph T4 of the tariff law of 1890, which covers “all medicinal
preparations * * * of which alcohol is a component part or in the
preparation of which alcohol is used, not specially provided for,” in-
cludes all such preparations in the manufacture of which alcohol is used
in any way, though it may be broken up to form other ingredients.

8. SAME-—PROTESTS ON ALTERNATIVE GROUNDS—ESTOPPEL.

An importer may protest against a classification on alternative grounds,
where the proper classification is doubtful, and the fact that his protest
is sustained on one of the grounds does not estop him from appealing on
the ground that the other states the correct classification.

Appeal from the Circuit Court of the United States for the Southern
District of New York.

This is an appeal by the importer from a decision of the circuit
_court sustaining a decision of the board of general appraisers which
sustained the action of the collector in classifying for duty certain
imported merchandise.

- Edward Hartley, for appellant.
J. T. Van Rensselaer, for the United States. ,

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.

1 For interpretation of commercial and trade terms in tariff laws, see note
to Dennison Mfg. Co. v. U. 8, 18 C. C. A, 545,



