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division, and rules the case before it in supposed harmony to the
ruling of the supreme court in the Finlay Case. It seems to me that
in such ruling there was a failure to discriminate between the two
grounds of attachment referred to. 'The ground specified in the four-
teenth subdivision relates directly to the “debt sued for,” and that
is the cause of action as set forth, That debt so sued for in the
cause of action as stated must itself have been fraudulently con-
tracted. The ground specified in the twelfth subdivision, on the other
hand, does not by its terms require that the damages sued for shall
be for the felony committed, but provides for an attachment in a case
where the damages arise from the commission of a felomy. The
cause of action sued on, in the purview of this twelfth subdivision,
need not, therefore, be technically grounded upon thetort or wrong
involved in the felony, as is manifestly required in the case of an at-
tachment in a suit for a debt fraudulently contracted, but must be one
only arising from, or having its source in, the felony committed. If
the cause of action contemplated by the twelfth subdivision is one only
founded in tort upon the felony committed, it is difficult to see the
legislative purpose in enacting the twelfth subdivision at all; for,
manifestly, such a cause of action would be for a debt fraundulently
contracted, and would, therefore, be fully provided for and covered by
the fourteenth subdivision. It is a cardinal rule of construction of
statutes, as well as contracts, to give each and all of its provisions
operative effect. I cannot conceive of a case that would be covered
by the twelfth subdivision, and not by the fourteenth subdivision,
unless the case at bar, and others like it, are so covered. The case at
bar, although in assumpsit, presents a cause of action arising from,
originating in, or having its source in, the commission of a felony;
and this fact is all that is required to entitle the plaintiff to an attach-
ment under the twelfth subdivision, referred to. I, therefore, con-
clude that the damages sued for in this case arise from the commission
of a felony by the defendant, within the true meaning of the twelfth
subdivision of section 521 of the Revised Statutes of Missouri of 1889,
and that the attachment should be sustained.

STAPYLTON v. THAGGARD, Tax Collector,
(Circuit Court of Appeals, Fifth Circuit. December 20, 1898.)
No. 772,

1. TAXATION—PERSONAL PROPERTY OF NATIONAL BANES.
A state cannot tax a bank chartered by congress, except upon its real
property.
9, BAME—ASSESSMENT.
An assessiment In a lump sum of all the personal property of a national
bank to the bank itself cannot be regarded as one against the stockholders
on their shares. .
8. SAME—REQUIRING BANK TO PAY TAX AGAINST SHAREHOLDERS—INSOLVENCY.
A state statute requiring banks to pay the taxes assessed against their
stockholders on their shares, and giving the bank a lien thereon for the
amount advanced, is based on the theory that the bank holds assets of
the stockholder from which it can protect itself; and such payment cannot
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be enforced agalnst the recelver of an insolvent national bank, nor against
its assets in his hands.

Appeal frcm the Circuit dourt of the United States for the Southern
District of Florida.

The appellant (complainant in the court below) filed his bill against E. P
Thaggard, tax collector for Marion county, Fla., and therein alleged: That
the Merchants’ National Bank of Ocala became insolvent, and complainant
was appointed receiver thereof, and entered upon the discharge of his duties.
That on January 1, 1896, one Joseph C. Matthews, as tax assessor in and for
Marlon county Fla., made an assessment on said Merchants’ National Bank
of Ocala in the words and figures as follows:

“(Valuable or other personal property, except animals. This includes the
value of all housebold and kitchen furniture, books, watches, silverware,
moneys In possession or at interest, or capital invested In trade, including
notes and accounts, $50,000.00.)

The aggregate value of personal property thus obtalped by

adding columns 10 and 11.......0000reerernennccncacnnnns $50,000 00
Total amount of state taxes, 33; mills, 37% cents on $100.00. . 187 50
Total amount of county taxes, 12 mills, or $1.25 on $100.00.... 625 00”

—That the assessment book containing the said assessment was turned over to
the tax collector of Marion county to collect the same, and that E. P. Thag-
gard is the collector now in possession of said book, and makes claim from
complainant for the said sums so assessed, to wit, $187.50 and $625. That
said tax collector will levy upon and sell the personal property of said
bank, being assets in the hands of complainant, to realize said sums as taxes.
That sald assessment is illegal, and should not be collected from complainant;
that any collection of said taxes out of the personal property of said bank
should be restrained and declared illegal and void. That a levy and sale
of personal property in the hands of complainant under saild assessment will
work a hardship upon the trusts in complainant’s hands, and cause irreparable
damage to creditors of the bank. The bill prays that the assessment be de-
clared illegal and void, and defendant be enjoined from collecting the same,
and for general relief. Two demurrers are filed to the biil on the grounds of:
(1) Want of eguity. (2) It does not appear that. complainant is entitled to the
relief prayed. (3) That it appears from allegations of the bill that the
assessment for taxes was lawfully made, and copstituted a lien upon the
property assessed prior to the failure of the bank. (4) That it does not appear
from the allegations of the bill whether the assessmeht made for the year
1896 was based upon a return made by the bank as said bank was required
to make under the law. The court sustained the demurrers and dismissed
the bill on the ground that it appeared “that the assessment of taxes was
properly made, and the amount constitutes a legal and valid lien upon the
assets of the bank, which should be paid by the receiver.” Complainant ap-
pealed, and filed the following specifications of error: (1) The court erred in
rendering its final decree in this cause, wherein it sustained the demurrer
and dismissed the bill of complaint. (2) That the court erred in holding the
said Merchants' National Bank of Ocala liable for the tax assessed against it,
as set up in the sald bill of complaint.

F. P. Fleming and F. P. Fleming, Jr., for appellant.
R. A. Burford, for appellee.

Before PARDEE and McCORMICK, Circuit Judges, and PAR-
LANGE, District Judge.

PARDEE, Circuit Judge, after stating the facts as above, delivered
the opinion of the court.

The assessment complained of is, eo nomine, upon the bank assets
and capital, It is well settled that a state cannot tax a bank chartered
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by congress, except as to real property. McCulloch v. Maryland, 4
Whedt. 316; Osborn v. Bank, 9 Wheat. 738; Weston v. City Council
(f)fuCharleston, 2 Pet. 449, BSections 5210, 5219, Rev. St. U. 8., are as
ollows:

“Sec. 5210. The president and cashier of 2very nalional banking association
shall cause to be kept at all times a full and correct list of the names and
residences of all the shareholders in the association, and the number of shares
held by each, in the office where its business is transacted. Such list shall
be subject to the inspection of all the shareholders and creditors of the asso-
ciation, and the officers authorized to assess taxes under state authority, dur-
ing business hours of each day in which business may be legally transacted.
A copy of such list, on the first Monday of July of each year, verified by the
oath of such president or cashier, shall be transmitted to the comptroller of
the currency.”

“Sec. 5219, Nothing herein shall prevent all the shares in any association
from being included in the valuation of the personal property of the owner
or holder of such shares, in assessing taxes imposed by authority of the state
within which the association Is located; but the legislature of each state
may determine and direct the manuner and place of taxing all the shares of
national banking associations located within the state, subject only to the two
restrictions, that the taxation shall not be at a greater rate than is assessed
upon other moneyed capital in the hands of individual citizens of such state,
and that the shares of any national banking association owned by non-resi-
dents of any state shall be taxed in the city or town where the bank is located,
and not elsewhere. Nothing herein shall be construed to exempt the real
property of associations from either state, county, or municipal taxes, to the
same extent, according to its value, as other real property is taxed.”

The law of Florida provides as to the assessment of shares of a na-
tional bank as follows: .

“All shares of the banking associations organized within the state, pursuant
to the provisions of the acts of congress to procure a national currency, se-
cured by a pledge of United States stocks, and to provide for the circulation
and redemption thereof, held by any person or body corporate, shall be in-
cluded in the valuation of the personal property of such person or body corpo-
rate, in the assessment of taxes in the town or city where such banking as-
sociation is located and not elsewhere, whether the holder resides there or not;
but not at a greater rate than is assessed on other moneyed capital in the
hands of individuals; and for the purpose of securing the collection of taxes
assessed upon said shares, each banking association shall pay the same as
the agent of each of its share-holders and the said association may retain so
much of any dividend belonging to any share-holder as shall be necessary to
pay any taxes levied upon its shares.” Sess. Laws Fla. 1895, p. b5, § 8.

Under these provisions it is difficult to construe the assessment com-
plained of in this case as one upon the shares of the bank, and against
the shareholders. Miller v. Bank, 46 Ohio St. 424, 21 N. E. 860; Bank
v. Fisher, 45 Kan. 726, 26 Pac. 482; National Bank v. Mayor, etc,,
of Mobile, 62 Ala. 284; and Sumter Co. v. National Bank, Id. 464.
If, however, this difficulty could be obviated, and the assessment
complained of taken and held to be one against the shareholders of the
bank, the case made by the bill, showing the insolvency of the bank and
the appointment of a receiver, is one which releases the receiver and
any assets in his hands from liability to pay the tax. See Rosenblatt
v. Johnston, 104 U. 8. 462. As we construe the cases, from First
Nat. Bank v. Com., 9 Wall. 353, to First Nat. Bank v. Chehalis Co.,
166 U. 8. 440, 17 Sup. Ct. 629, the bank is made to pay the taxes as-
sessed by the state against its shareholders, when the state statutes
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lay such duty upon:the bank, upon the theory that the shares are valua-
ble, and that the bank has assets in its hands belonging to the share-
holders from which it can recoup. - Where a bank is insolvent, and
has passed into the hands of a receiver, the shares are generally worse
than worthless; and the receiver has no assets belonging.to the share-
holders which can be applied to the payment of taxes assessed on shares.
In such case, we are of opinion that the tax assessed against the shares
of the bank cannot be collected from the receiver, or from assets in his
hands.. The case of City of Boston v. Beal, 51 Fed. 306, is directly in
paint; the Massachusetts statute being substantially the same as the
statute of Florida, in providing that the shares of stock shall be as-
sessed to the owner, and the tax paid by the bank. The decree of the
circuit court sustaining the demurrers and dismissing the complain-
ant’s bill is reversed, and the cause is remanded, with instructions to
overrule the demurrer, and thereafter proceed in accordance with the
views expressed in this opinion, and as equity may require.

_———

In re ROUSE, HAZARD & CO.
(Circult Court of Appeals, Seventh Circuit. January 3. 1899.)
‘ No. 556.

1. BANKRUPTCY — REVISORY AND APPELLATE JURISDICTION oF Crrcurr COURT
OF APPEALS. .

Under Bankruptcy Act 1898, § 24b, which confers on the circuit courts

of appeals “jurisdiction in equity, either interlocutory or final, to super-

. intend and revise in matter of law the proceedings of the several inferior
“courts of bankruptey,” the decision of a district court on the question
whether a particular claim is entitled to priority of payment out of
the estate of a bankrupt, the validity of the claim not being denied, may
be reviewed by the proper circuit court of appeals on original petition,
although the claim does not amount to $500. Such a case is not governed
by section 25 of the act, granting an appeal “from a judgment allowing or
rejecting a debt or claim of $500 or over,” which contemplates an appeal
from an adjudication upon the merits of a claim and a review by the
appellate court of the facts as well as the law.

2. BAME—PRIORITY—WAGES OF LABOR.

Bankruptcy Act 1898, § 64b, cl. 4, giving priority of payment out of bank-
rupt estates to “wages due to workmen, clerks, or servants which have
been earned within three months before the date of the commencement
. of proceedings, not to exceed $300 to each claimant,” is not enlarged by
the following clause, which accords priority of payment to “debts owing
to any person who by the laws of the states or the United States is entitled
to priority,” but the latter clause is to be construed as applying to debts
other than those specified in the preceding clauses. Consequently, wages
of laborers, earned more than three months before the commencement of
proceedings are not entitled to priority, although the laws of the particular
state may grant priority to such claims without any limitation as to the
time of their accrual.

8. INTERPRETATION OF STATUTES.

Specifie provisions as to a particular subject in a statute are neither
abridged nor enlarged by subsequent general provisions in the same statute
which are broad enough to apply to the same subject.

Original petition to review and revise an order of the district court
of the United States for the Northern distriet of Illinois, sitting in
bankruptcy.



