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tive bidding, does not affect the matter under consideration; nor
that in the progress of the foreclosure proceeding the priority of
liens against the realty was considered and settled. Nor is the ap-
plication of the statute affected by the fact that a receiver, under
order of the court, had been operating and conserving the property.
While thus being operated by the receiver the title to the property
remained in the grantor in the trust deed, until devested by the deed
of the master. That a large amount of stamps is required under the
statute does not change the rule to be applied. The underlying prin-
ciple is the same, whether the revenue stamps are of large or small
amount. If such stamps are required to be affixed to the deed, why
may not their amounts be properly treated as part of the costs or ex-
penses of the proceeding? What substantial difference, as to being
properly costs or expenses, exists between such stamps and tbe ex-
pense of publishing notice of sale, or the like? The law requires pub·
lication of such notice. The expense is taxed as costs or expense
of sale. And if the evidence of the sale,-tbe deed,-either in its
drafting, execution, or stamping, is attended with expense reasonable
in amount, why may not this be properly treated as a like expense?
That the amount of stamps is reasonable, we may not question, be-
cause the statute fixes such amount. Why may it not be thus treated,
and paid as expenses?
Since the submission of the question involved herein, my attention

bas been called to a decision made by the commissioner of internal
revenue (2 Treasury Dec. p. 864), of date November 17, 1898, wherein
it is announced that "deeds of masters in chancery are required to
be stamped." It thus appears that the conclusion hereinbefore
reached is in accord with the construction and practice adopted by the
treasury department.
In the present case the payment for the stamps required for the

master's deed can be, if necessary, taken from the funds now in the
receiver's hands, which have been earned by the property pending fore·
closure and sale herein. The rule upon 'the county recorder of Potta·
wattamie county, Iowa, must be discharged, and it is so ordered.
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No. 12,689.
REVENUE ACT-TEJ,EGRAMS-DUTY TO STAMP.

Under the act of congress of June 13, 1898, § 18 (30 Stat. 456), providing
that a telegraph company shall incur a certain penalty for transmitting a
message not stamped as therein required; and section 7 (30 Stat. 452), pro-
viding that any person who shall "make, sign, or Issue" an Instrument not
properly stamped shall be subject to a fine,-it is the duty of the maker
or signer of the message offered for transmission to affix the stamp.

Action at law to recover damages in the sum of $5,000, for the alleged
neglect of the defendant to transmit a certain telegraphic message
presented to the defendant by the plaintiff on the 11th day of August.
1898.
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MORROw, Circuit Judge. This is an action to recover damages
for the alleged neglect of the defendant to transmit a certain telegraphic
message presented to the defendant by the plaintiff on the 11th day of
August, 1898. The defendant has interposed a demurrer to the com-
plaint, on the ground that it does not appear from the complaint that
the telegram alleged therein to have been offered to the defendant for
transmission and delivery had upon its face or elsewhere the internal
revenue stamp required by section 7 of the act of congress approved
June 13, 1898, entitled "An act to provide ways and means to meet
war expenditures, and fQr other purposes."
Section 6 of the act referred to provides as follows:
"That on and after the first day of July, eighteen hundred and ninety-eight,

there sball be leVied, collected, and paid, for and in respect of the several
honds, debentures, or certificates of stocl, and of Indebtedness, and other
documents, instruments, matters, and things mentioned and described in
Schedule A of this act, or for or In respect of the vellum, parchment, or paper
upon which such instruments, matters. and things, or any of them, shall be
written or printed by any person or persons, or party who shall make, sign,
or issue the same, or for whose use or benefit the same shall be made, signed,
or Issued, the several taxes or sums of money set down In figures against the
same, respectively, or otherwise specified or set forth In the said schedule."
30 Stat. 451.
Section 7 provides:
"'rhat If any person or persons shall make, sign, or Issue, or cause to be

made, signed, or Issued, any instrument, document, or paper of any kind or
description Whatsoever, without the same being duly stamped for denoting
the tax hereby imposed thereon, or without having thereupon an adhesive
stamp to denote said tax, such person or persons shall be deemed guilty of a
misdemeanor, and upon conviction thereof shall pay a fine of not more than
one hundred dollars, at the discretion of the court. and such Instrument, docu·
ment, or paper, as aforesaid, shall not be competent evidence In any court."
30 Stat. 452.
Section 9 provides:
"That In any and all cases where an adhesive stamp shall be used for de-

noting any tax imposed by this act, except as hereinafter provided, the person
using or affixing the same shall write or stamp thereupon the initial;; of his
name and the date upon which the same shall be attached or used, so that
the same may not again be used." 30 Stat. 453.
Section 18 provides:
"That on and after the first day of July, eighteen hundred and ninety-eight,

no telegraph company or its agent or employe shall transmit to any person
any dispatch or message without an adhesive stamp, denoting the tax imposed
by this act, being affixed toa copy thereof, or having the same stamped there-
upon, and In default thereof shall incur a penalty of ten dollars: provided,
that only one stamp shall be required on each dispatch or message, whether
sent through one or more companies: provIded, that the messages or dis-
patches of the officers and employes of any telegraph company or telephone
company con'cerning the affairs and service of the company, and like mes-
sages or dispatches of the officials and employes of railroad companies sent
over the wIres on their respective railroads shall be exempt from this require-
ment: provIded further, that messages of officers and employes of the gov-
ernment on officIal business shall be exempt from the taxes herein imposed
upon telegraphic and telephonic messages." 30 Stat. 456.
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In section 25 of this same act it is provided, under the hea.d of
"Schedule A, Stamp Duties": "Dispatch, telegraphic: An;y dispatch
or message, one cent."
It is contended in support of the demurrer that it was the duty of the

plaintiff to affix and cancel the internal revenue stamp provided in the
last section, before tendering the dispatch to the defendant for trans-
mission, and that negligence cannot be charged against the defendant
for its refusal to transmit a message which was not stamped by the
plaintiff as required by law. The real question submitted to the court
for decision is this: Upon whom does the law impose the burden of
paying the stamp tax,-the sender of the message, or the telegraph
company? The document being subject to tax under Schedule A, the
fine or penalty imposed for the omission to affix and cancel the proper
stamp is, under section 7, imposed upon the person who makes, signs,
or issues the document. The statute is in the disjunctive, and reaches
not only the omission of the person who issues a document subject to
the tax, but the maker and signer of the instrument. The law for this
purpose takes notice, therefore, of the person who writes out and signs
a dispatch, and makes him liable for the omission to stamp the instru-
ment he creates. By the terms of the stamp schedule, the tax of one
cent is placed upon this instrument as prepared by the sender, without
reference to any act of the telegraph company in transmitting the mes-
sage to its destination. The instrument described is a "Dispatch,
telegraphic: Any dispatch or message." Had it been intended to im-
pose this tax upon the telegraph company, congress could certainly have
identified the subject of taxation as the document transmitted by the
telegraph company; and it may be said that the penalty of $10, pro-
vided in section 18 for the default of the telegraph company in trans-
mitting a dispatch or message without the stamp denoting the tax im·
posed by law, is such an identification of the subject intended to be
taxed. But the difficulty with this interpretation of the statute is
that it does not relieve the sender from the fine of not more than $100
for his omission to affix the proper stamp to the dispatch or message
as made and signed by him, and delivered to the telegraph company for
transmission. Two penalties are clearly imposed upon parties en-
gaged in making and transmitting an unstamped dispatch or message,
-a fine of not more than $100 upon the party who makes, Signs, or is-
sues the document; and a penalty of $10 upon the telegraph company
for transmitting it to HE! destination,-the first being intended to secure
the payment of the tax, and the latter the attention and service of the
telegraph company in the enforcement of the law.
n follows, therefore, that the instrument set forth in the complaint

was subject to a stamp tax, and that it was the duty of the plaintiff,
as the maker and signer of the instrument, to affix to it, and cancel
the stamp required by law, before he can charge the defendant with
neglect in failing to transmit the message to its destination. The de..
murrer will be sustained.


