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provided for a duty on embroidered and hemstitched handkerchiefs.
In view of the decisions in U. S. v. Harden, 35 U. S. App. 340, 15
C. C. A. 358, and 68 Fed. 182, and U. S. v. Jonas, 55 U. S. App. 64, 27
C. C. A. 500, and 83 Fed. 167, I find that the articles in question are
not embroidered, and the decision of the board of appraisers is there-
fore reversed.

FARMERS' LOAN & TRUST CO. v. COUNCIL BLUFFS GAS & ELECTRIC
LIGHT CO.

(Circuit Court, S. D. Iowa, W. D. December 22, 1898.)
No. 337.

1. INTERNAL STAMPS-DElm BY MASTER.
The fact that a conveyance is made by a master commissioner under a

decree of foreclosure In which the priority of liens is considered and set·
tled, and after competitive sale, does not affect the requirement that the
instrument, being a "conveyance of realty," under Schedule A of the rev-
enue law (LIlWS 55th Congo 2d Sess. c. 448), shall have the required rev-
enue stamps affixed, to be receivable for record.

2. SAME-ExEMP1'JONS.
The exemption of checks, drawn by the clerk of the district court on

funds held by the court, from the requirement as to revenue stamps, can-
not be extended to a deed executed by the master commissioner, although
the property conveyed in the deed has been in the hands of a receiver under
the order and direction of the court.

8. SAME-ExPENSES.
The revenue stamps required to be affixed to a conveyance of realty may

be paid for, as expenses, out of the funds in the hands of the receiver,
when the conveyance is by a master under decree and sale.

Harl & McCabe, for rule.
W. l\f. Shepard, pro se.
WOOLSON, District Judge. The facts leading up to the rule herein

issued are as follows: Upon application, duly presented, this court
appointed a reeeiver in foreclosure proceedings herein pending at
the instance of the trustee in the matter of a trust deed given by the
Council Bluffs Gas & Electric Light Company upon the property and
plant of said company, situated in said city of Council Bluffs. De-
cree was entered ordering sale of said plant and property,and the mat-
ter proceeded to sale, the report of sale of the master commissioner
was confirmed, and deed ordered thereon. The bid was about $288,-
000. Upon presentation to him, to be recorded, of the master's said
deed, the county recorder of Pottawattamie county, Iowa, refused to
accept same, or to file same for record, for the reason, as assigned by
him, that such deed did not have affixed thereto the revenue stamps
required by the internal revenue statute relating thereto. On appli·
cation of said master and the grantee in said master's deed, a rule
pro forma was issued on said county recorder to show cause why he
should not file and record said master's deed without the same having
affixed thereto such revenue stamps. The recorder has made his re-
turn, stating that, under the provisions of the statute relating to inter-
nal revenue, the master's deed, being an instrument whereby realty,
etc., is granted and transferred, cannot by him be filed or recorded un-
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til the same has affixed thereto revenue stamps to the amount as in
said statute provided, and that he now is, and always has been, ready
and willing to file and record said deed when thus duly stamp€d in
accordance with said statute. The statute above referred to is chap-
ter 448, Laws 55th Cong., 2dSess., and is found on page 448 of the
statutes of that session. Section 15 (page 455) is as follows:
Sec. 15. That It shall not be lawful to record or regIster any Instrument,

paper or document requIred by law to be stamped unless a stamp or stamps
of the proper amount shall have been affixed and cancelled in the manner
prescribed by law; and the record, registry or transfer of any sucll instru-
ments upon which the proper stamp or stamps aforesaid shall not have been af-
fixed or cancelled as aforesaid shall not be used In evIdence.
Under Schedule A is given (page 460) the following, as to the

amount of stamps required on conveyances:
Conveyance: Deed, instrument or writing, whereby any lands, tenements or

other realty sold shall be granted, assigned, transferred or otherwise con-
veyed to, or vested in, the purchaser or purchasers, or any other person or
persons, by his, her or their direction, when the consideration or value exceeds
one hundred dollars and does not exceed five hundred dollars, fifty cents; and
for each additional five hundred dollars or fractional part thereof In of
five hundred dollars, fifty cents.
There appears in the statute no provision expressly exempting mas-

ters' deeds from the requirements as to stamping conveyances. That
the master's deed above described is a "writing, whereby " " "
real!;}' sold" is granted and transferred to the purchaser, is conceded.
Bnt it is claimed that said deed is exempt from the provisions of this
statute, because the same conveys property which was at the date of
such conveyance in the possession and control of this court (that is,
the receiver of this court), and said deed is, by order of this court,
made by one of its officers, viz. the standing master in chancery,
and that, therefore, this statute, in so far as it requires that revenue
stamps shall be affixed to said deed, is obstructing the administration
of justice, and cannot be upheld. If taken in its full meaning, the
position here assumed, against the application to the present case
of the statute just quoted, would make wholly unnecessary the stamp-
ing of sheriffs' and marshals' deeds, as well as those of masters and
commissioners appointed by the court. I can scarcely believe that
congress intended such should be thus exempt, and I strongly
hesitate to adopt a construction which must effect such a result, and
such a loss of revenue. The contention extends further. and to the
effect that since this statute bas been held not to apply, as to its re-
quirements as to stamping checks, to checks drawn by the clerk of
this court upon money in the registry of the court, the same construc-
tion must apply to deeds made, under the order of the court, by one
of its officers. In my judgment, this latter contention is not well
founded. When money is paid into the registry of the court, the
person so paying the same has thereafter no title or claim to such
money, save as the order of court may subsequently otherwise deter-
mine. The possession and right of possession is in the comt, or its
officer, receiving such money. It is held for the benefit of such
persons as may be found entitled thereto. And the practice and rules
of the court require that it shall be paid out only on the order of the
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court, which is in part, at least, evidenced by the countersigning
of the check by the judge. This order is, in effect, the paying out
by the court of money or funds held by the court. Not SO, however,
as to lands upon which of the couct operates. The title
to the land remains in the grantor in the trust deed until such title
passes by means of the master's deed. Neither the court, nor its
master in chancery, in any true sense, has such title. The deed of
the master, under the decree, is merely the instrument which the law
uses to pass the title from the grantor in the trust deed to the pur-
chaser at the sale. . Save as the decree may operate to devest liens
and the like, the master's deed passes IlO greater title than would
have passed had such grantor himself made such conveyance directly
to such purchaser. And if, in the latter case, the statute validly re-
quires that the conveyance be properly stamped, it would seem that
the master's deed, accomplishing the same purpose, must be stamped,
unless very strong grounds are shown to the contrary. That con·
gress had the constitutional right to enact the statute in its general
provisions was conceded on the argument. The cases cited by coun-
sel, under former statutes, relating to the affixing of revenue stamps,
are not found to be applicable here. The cases so cited relate to
processeS of court, and like proceedings. In this respect a manifest
difference exists between the facts involved in the former and those
in the present statute. In the present case the instrument is a
writing conveying realty,-transferring title. The Iowa case cited
(City of Muscatine v. Sterneman, 30 Iowa, 526) related to the stamping
of a bond. And the statute was there upheld. Under the present
statute the duty of placing stamps on a conveyance ;;tppears to be upon
the grantor. See section 9. If the United States were grantor,
there would be strong reason for holding that the act did not contem-
plate that the government should -be required to thus stamp its own
conveyance. But, as we have seen, the deed in question is not a
conveyance by the government. .It does not purport to, nor does it,
convey any title, interest, or right held by the government. It only
conveys the title and interest of the grantor in the trust deed. The
sale and conveyance are not for the benefit of the government, but
for the benefit of the grantees in the trust deed, .and, if not of them,
then surely of the purchaser at the master's sale. If A. files in this
court his bill to compel B. to perform his contract to convey certain
realty, and the suit progresses to decree sustaining the bill, and in ac-
cordance therewith B. executes his conveyance of the realty, I under-
stand counsel to concede that B.'s deed, under the statute in ques·
tion, must be properly stamped. But if B. does not himself execute
the conveyance, as required by the decree, and the master named in
the decree executes the conveyance, it does not appear why this deed
from the master should not be stamped. The master's deed simply
conveys the same right and interest which would have by the
deed of B. Wherein does the application of this statute materially
differ in the case just considered from its application to the case at
bar? Here, also, the right and interest passed by the master's deed
would have passed by a deed dil'ectly from the grantor in trust
deed. That the sale was made through a public sale, with competi.
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tive bidding, does not affect the matter under consideration; nor
that in the progress of the foreclosure proceeding the priority of
liens against the realty was considered and settled. Nor is the ap-
plication of the statute affected by the fact that a receiver, under
order of the court, had been operating and conserving the property.
While thus being operated by the receiver the title to the property
remained in the grantor in the trust deed, until devested by the deed
of the master. That a large amount of stamps is required under the
statute does not change the rule to be applied. The underlying prin-
ciple is the same, whether the revenue stamps are of large or small
amount. If such stamps are required to be affixed to the deed, why
may not their amounts be properly treated as part of the costs or ex-
penses of the proceeding? What substantial difference, as to being
properly costs or expenses, exists between such stamps and tbe ex-
pense of publishing notice of sale, or the like? The law requires pub·
lication of such notice. The expense is taxed as costs or expense
of sale. And if the evidence of the sale,-tbe deed,-either in its
drafting, execution, or stamping, is attended with expense reasonable
in amount, why may not this be properly treated as a like expense?
That the amount of stamps is reasonable, we may not question, be-
cause the statute fixes such amount. Why may it not be thus treated,
and paid as expenses?
Since the submission of the question involved herein, my attention

bas been called to a decision made by the commissioner of internal
revenue (2 Treasury Dec. p. 864), of date November 17, 1898, wherein
it is announced that "deeds of masters in chancery are required to
be stamped." It thus appears that the conclusion hereinbefore
reached is in accord with the construction and practice adopted by the
treasury department.
In the present case the payment for the stamps required for the

master's deed can be, if necessary, taken from the funds now in the
receiver's hands, which have been earned by the property pending fore·
closure and sale herein. The rule upon 'the county recorder of Potta·
wattamie county, Iowa, must be discharged, and it is so ordered.

KIRK v. WESTERN UNION TEL. CO.
(Circuit Court, N. D. California. January 3, 1899.)

No. 12,689.
REVENUE ACT-TEJ,EGRAMS-DUTY TO STAMP.

Under the act of congress of June 13, 1898, § 18 (30 Stat. 456), providing
that a telegraph company shall incur a certain penalty for transmitting a
message not stamped as therein required; and section 7 (30 Stat. 452), pro-
viding that any person who shall "make, sign, or Issue" an Instrument not
properly stamped shall be subject to a fine,-it is the duty of the maker
or signer of the message offered for transmission to affix the stamp.

Action at law to recover damages in the sum of $5,000, for the alleged
neglect of the defendant to transmit a certain telegraphic message
presented to the defendant by the plaintiff on the 11th day of August.
1898.


