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held that the decree in the earlier suit precluded Bailey from a re-exam-
ination of the same questions in the later suit. Subsequently he
amended his libel, charging that, without negligence or laches or other
fault on the part of the libelants, the respondent, by his false evidence
given in the action in rem, enabled the claimants of the steamship to
obtain the judgment therein, which judgment was set up as res ad-
judicata. Exceptions to this amendment were sustained by the dis-
trict court, and the libel dismissed. Upon appeal to this court the de-
cree of the district court was affirmed upon the authority of U. 8. v.
Throckmorton, no opinion being written. The libelant thereupon
twice appealed to the supreme court for a certiorari, upon briefs which
presented with very great fullness the apparent conflict between the
two cases in 98 U, S, and 141 U. §,, and 12 Sup. Ct., and urged upon
the consideration of the court that the judges in the Second circuit
were following the earlier, rather than the later, decision. Both ap-
plications were denied. 145 U. 8. 628, 12 Sup. Ct. 239; 154 U. 8. 494,
14 Sup. Ct. 1142. Until the attention of this court is called to some
decision of the supreme court, other than Holmes v. Marshall, criticis-
ing or limiting the doctrine of U. 8, v. Throckmorton, it would seem
that the principle of stare decisis should preclude its entertaining a
bill which seeks to vacate or annul a judgment solely on the ground
that such judgment was procured by means of the perjured testimony
of the party whom it benefits. The decree of the circuit court is af-
firmed.

WALLACE, Circuit Judge, dissenting,

UNION CENT. LIFE INS. CO. v. BERLIN.
(Circuit Court of Appeals, Sixth Circuit. November 28, 1898.)
No. 597.

CONTRACT—SEVERANCE—ILLEGAL CONSIDERATION.

An agreement by an agent of a life insurance company to extend a
premium note of a policy holder on condition that the latter would pay a
personal indebtedness to the agent is indivisible, the condition exacted
being the sole consideration for the agreement to extend; and, where such
condition was not performed, the fact that it was one the agent had no
right to impose, and was illegal, does not render the agreement to extend
obligatory or effective to continue the policy in force contrary to its terms,
after default in the payment of the note.

In Error to the Circunit Court of the United States for the Western
District of Tennessee.

This suit was upon a policy of life insurance issued by appellant on the
life of Charles L. Berlin, of Memphis, Tenn., payable to his wife, the ap-
pellee. The trial resulted in a judgment against appellant, and to review that
judgment this writ of error is presecuted. The policy was dated February
11, 1895, and the annual premium was $129.75. As a substitute for cash
payment of the first year’s premium, four notes were executed by the assured,
Berlin, payable to appellant. The first note was due May 15, 1895, and the sec-
ond July 15, 1895. One of the conditions of the policy was as follows: “The
failure to pay, if living, any of the first three annual premiums, or the failure
to pay any notes, or interest upon notes, given to the company for any pre-
mium, on or before the days upon which they become due, shall avoid and null-
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ify this policy without action on the part of the company or notice to the Insur-
ed or beneficiary; and all payments made upon this policy shall be deemed
earned as premiums during ‘its currency. Any and all notes, with their condi-
tlons, which may be given for premiums or loans upon the security of this poli-
cy, are hereby made a part of this contract of insurance.” The notes contained
the following provision: “Said policy, including all conditions therein for
surrender, or continuance as a paid-up term policy, shall, without notice to
any party or parties interested therein, be null and void on the failure to pay
this note at maturity, with interest at 6 per cent. per annum, payable an-
nually. In case this note is not paid at maturity, the full amount of premium
shall be considered earned as premium during its currency, and the note
payable without reviving the policy or any of its provisions.” Recovery in
the court below was resisted upon the ground that the policy became for-
feited by the nonpayment of the second note, falling due July 15, 1895.
Berlin died on the 29th of July, 1895. C. H. Tucker was the general agent
of appellant at Memphis, and J. B. Marmon was a solicitor and collector em-
ployed by Mr. Tucker. Marmon was a personal friend of Berlin, and induced
him to apply for and take the policy of Insurance sued on. When the note
representing the first installment of the annual premium became due, Febru-
ary 15, 1895, Berlin was unable to meet it, and Marmon agreed with him to
take care of or pay the note for him, and the amount of the note was charged
to Marmon against the sum then due him for work, and was paid, as between
Berlin and the company, and this became a debt due from Berlin to Marmon
personally.. On the 6th of July, before the maturity of the second note, and
on the 15th, Marmon called on Berlin, and agreed with him to renew the
second note, provided Berlin would pay him one-half of the first note, which
had been assumed and pald by Marmon; it being understood, as Marmon says,
that Berlin  would have to be in good health, or furnish a health certificate
indorsed by one of the company’s medical examiners. Berlin was, at the time
of this interview, sick, though his illness was not thought to be serious.
Berlin was to be at his office the day following the 6th, at which time he ex-
pected to pay Marmon the amount required in order to secure a renewal of
the second note, and it appears that he had procured the money necessary to
make that payment, and came to the office the next day, but remained only a
short time, returning home before Marmon saw him. Marmon says he im-
pressed Berlin with.the importance of paying the amount required in order
to renew the second note. After failing to see Berlin on the 7th of July ac-
cording to’ appointment, Marmon says he inquired about Berlin from time
to time, and, being informed that he was getting along very well, he did not
care to be too exacting, and let the matter stand, expecting to see Berlin every
day, until the day of Berlin’s death,.on the 29th. On the 29th of July, Heckle,
Berlin’s. brother-in-law, having ascertamed that the second note had not been
pald called to gee:Mr. Tucker, the general agent, and, finding him absent from
‘the city, tendered the amount.of the second note to Marmon, which Marmon
declined to recelve. This was about 11 o clock, and about seven hours before
the death of Berlin thereafter, on the same day,

The questions made in the .court below were the same as those now dis-
cussed at bar in this court, and are: First, as to the effect -of the verbal
agreement made between Marmon and Berlin; July 6th, for a renewal of the
second note; second, whether Marmon had authority to make a contract for
the renewal of thie second note; third, whether or not Marmon, as agent of the
company, by the agreement for renewal, may have misled Berlin by inducing
him to think that the particular time of payment was not material, on account
of which thé company would be estopped, to rely upon the failure to meet
the second noté as a ground of forfeitureé ©f the policy. In his instructions
to the jury the learned judge treated the questions of contract for renewal
and the effect of such contract[as questions of law, to be determined by the
court, and submitted to the- Jury the question of authority of the agent to
contract for renewal and the question of estoppel.

E. Watkins, for plaintiff in error.
Wm. M. Randolph, George Randolph and Samuel Holloway, for de-
fendant in error,
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Before TAFT and LURTON, Circuit Judges, and CLARK, Dis-
trict Judge.

CLARK, District Judge, after making the foregoing statement, de-
livered the opinion of the court.

In the court below and here counsel for plaintiff in error and
defendant in error conceded, and indeed have argued, that so much of
the verbal agreement between Marmon and Berlin for the renewal of
the second note as required the payment of one-half of the amount due
to Marmon personally is contrary to law and invalid, as tending to
subserve the personal interests of the agent while acting on behalf of
his prinecipal, and as tending to place the agent in a position of an-
" tagonism to the best interests of the principal. The law, on grounds
of public policy, demands the utmost loyalty from agent to principal
at all times, and does not permit the agent, by reason of his personal
interests or otherwise, to assume an attitude in conflict with the very
best interests of his principal. “The policy of the rule,” says Chan-
cellor Kent, “is to shut the door against temptation, and which, in
the cases in which such a relationship exists, is deemed to be of itself
sufficient to create the disqualification. This principle, like most
others, may be subject to some qualification in its application to par-
ticular cases; but, as a general rule, it appears to be well settled in
the English and in our American jurisprudence.” - 4 Kent, Comm.
(12th Ed.) p. 438, and cases in note.

The principle will also be found stated: and applied in cases like
Michoud v. Girod, 4 How. 554; Hoffman v. Insurance Co., 92 U. 8.
161; Park Hotel Co. v. Fourth Nat. Bank, 30 C. C. A. 409, 86 Fed.
742; City of Findlay v. Pertz, 31 U. S. App. 340, 13 C. C. A. 559, 66
Fed. 427. Counsel, however, while agreeing that the provision of
the verbal contract requiring a cash payment to Marmon was invalid,
entertain very different views as to the effect of the admitted illegality
of this provision of the contract. For plaintiff in. error it is insisted
that the contract as a whole is illegal, while for the appellee the con-
tention is that the invalid stipulation is to’be eliminated from the
contract, leaving the remainder of the agreement valid and in itself
a complete contract of remewal, although it was contemplated that
the cash payment was to be made and a renewal note formally exe-
cuted.

In this state of the case, we proceed to determine the question thus
raised, treating the particular condition requiring a money payment to
Marmon as invalid, as has been done throughout the case, both in the
court below and in this court. In the charge to the jury the court
said: ' :

“I am of the opinlon, therefore, and charge the law to be, that if Marmon
had the authority to make the agreement, the mere failure to sign and exe-
cute the renewal note did not forfeit this policy, but on and after the 15th
of July the contract between the insurance company and the policy holder
stood precisely as if Berlin had executed and delivered a renewal note ac
cording to the terms of the agreement to renew,—that is to say, a new note
for the same time, and bearing the same interest, and the same stipulations

as to forfeitures and payment of interest, and the payment of the note out
of the proceeds of the policy, as are contained in the old note; and, for a more
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practical understanding of the matter, I am willing to say that the company
held the old note extended by the agreement to renew for the same length of
time, according to its stipulations. In other words, the note of July 15th
was renewed in fact and extended for the same time the old note bore.”

That part of the 1nstruct1on unmedlately following this paragraph,
to which exception was taken and on which error is assigned, was in
this language:

“And I am further of the opinion, and charge the law to be, that the con-
dition precedent attached by Marmon to his agreement to renew, that Berlin
should pay a part of the debt he owed him for advances made in his behalf,
was a void condition so far as relates to the agreement of renewal, had noth-
ing to do with the insurance compdny, was not binding on it one way or the
other, and Marmon had no right to enforce the condition by refusing to renew
the -note for noncompliance w1th it. ‘He had no right to use the stipulations
of forfeiture contained in the policy . as eecurity for his private debt, and
therefore we may lay that condition entirely out of the consideratlon of this
case as immaterial.

“If the court is correct in these rullngs, we have the condition existing that
on the 156th of July, when the second premium note fell due, it was in fact
renewed by the agreement between Marmon and Berlin for a new term, as
to time of the same length as the old note, and the day of payment and for-
feiture was extended accordingly.”

In this instruction there was error. It is obvious that the result
of this view would be not to give effect to the contract as actually
made and understood by the parties, but to make for them a new and
different contract, not contemplated by either party. It is hardly
necessary to:say that a court cannot make a new contract for parties,
nor can it destroy the substance of the one which they have actually
made, and at the same time preserve the contract obligation. The
courts are without power .to absolve men from their legal engagements
or to make contracts for them. The condition requiring a money
payment to Marmon was' the sole consideration for the agreement to
renew, and was a material, essential term of such agreement as made,
and was indivisible. The promise to renew and the condition requir-
ing payment of the money as the consideration were clearly provisions
that were interdependent, the one being.the consideration for the
other. The test is, did a failure to perform on Berlin’s part “go to
the root of the whole -and substantial consideration for the other
party’s promise”? The transaction is not ome where a good part of
the consideration can be separated from that which is bad, and the
consideration is neither severable nor apportionable. The contract,
being entire, can be enforced only in.its entirety, and the failure to
perform a material part is a complete discharge of the other party
from his obligation to.perform. Dennehy v. MeNulta, 30 C. C. A,
422, 86 Fed. 828, and cases cited; Cockley v. Brucker, 54 Ohio St. 214,
44 N. E. 590, and cases cited; Jones v. U. S, 96 U, 8. 24; 2 Kent,
Comm. (12th Ed) P. *466; 7 Am & Eng. Enc, Law (2d Ed.) 95.

It will be observed that in the result at which the cn-cult court ar-
rived, the contract to renew the second note was, in effect, declared
div 1s1b1e, the entire consideration on which it rested put aside as illegal
and void, and the verbal executory agreement declared obligatory, re-
gardless of the illegal consideration, and also equivalent to a formally
executed renewal of the note. The error in the instruction referred
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to requires a reversal of the judgment, and we express no opinion upon
the other questions discussed, as the evidence on a new trial may be
different. For the error indicated the judgment is reversed and the
case remanded, with a direction to set aside the verdict and award a
new trial,

SMITH v. PITTSBURGH & W. RY. CO.
(Circuit Court, N, D. Obio, E. D. November 5, 1898.)
No. 5,115,

[y

. DAMAGES—PERSONAL INJURY TO CHILD—IMPAIRMENT OF PROSPECTS OF MAR-
RIAGE.
" Where a personal injury to a little girl is such as to seriously impair
her prospects of marriage when she reaches a marriageable age, such
fact may properly be considered by the jury as an element of damages
resulting from the injury.

SAME—PLEADING—SPECIAL DaAMAGES.

‘While the loss of a particular prospect of marriage by a woman must
be specially pleaded to entitle it to be considered as an element of dam-
ages, the loss of a general prospect of marriage, in the case of a child,
by reason of an injury which disfigures her, is a natural, and not a
special, consequence of the injury, and may be, and in fact can only be,
taken into consideration as an element of general damages, and a special
allegation with regard to it is not required.

ngme AsIDE VERDICT — EXCESSIVE DAMAGES — PROVINCE OF COURT AND
URY.

A verdict should not be set aside simply because it is excessive in the
mind of the court, but only when the excess is shocking to a sound judg-
ment and a sense of fairness to the defendant. Where there is any
margin for a reasonable difference of opinion in the matter, the view of
the court.should yield to the verdict of the jury, rather than the contrary.

4, RAILROADE—INJURY TO PERSON 0N TRACK—TRESPASSERS — PRESUMPTION AS
10 RIGHTS IN STREET.

Where a railroad occupies a street with its tracks, the ordinary pre-
sumption is that of a joint use by the public and the railroad company;
and although the municipal authorities may, under the statute, have power
to grant the exclusive right to the use of the street to the railroad com-
pany, in the absence of proof of such grant, or of the exclusive use of the
street by the company for such a length of time as to give it the right by
prescription, a person injured upon the track in the street cannot be re-
garded ds a trespasser.

. SaMe—PerMITTING PUBLic To UsE TRACE—MEASURE oF CARE REQUIRED.
Even where the track of a railroad is on its private property, it it per-
mits the public, including children, to habitually cross its track at a given
point without objection, it is bound, in the operation of its trains, to ex-
ercise care with due regard to such probable use, and to the probable
danger to persons so using the crossing.

, SAME—CONTRIBUTORY NEGLIGENCE OF CHILD.

‘While it is the duty of children to exercise ordinary care to avoid injury,
ordinary care for them is that degree of care which children of the same
age, of ordinary care and prudence, are accustomed to exercigse under sim-
ilar circumstances.

SAME—NEGLIGENT HANDLING oF CARS—INJURY TO CHILDREN.

To permit a loaded railroad car to run down a grade alone on a track
laid in a street, without the exercise of any care or attention to see that
no children are in danger therefrom, constitutes negligence which renders
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