
778
, I 90 FEDERAr..; REfORTER,

UNITED STATES v.GLEESON.
, ,

(Circuit Court, of Appeals,Second. Circuit. Decembar 't'; i1898.)
, :, .. ... "·1, ':'

VAC.\T10N OF J,UDGMENT-GROUNDS-PERJURED TESTIMONY. '
A court will not a suit to vacate or annul a judgment of a court

having jurisdiction to render it sOleJy on the ground that it was procured
by means of the perjured testimony of the party whom It benefits. U. S.
v. Throckmorton, 98' U. 's. 66, followed.
Wallace, Circuit judge, dissenting,

'Appeal from the Circuit Court of the United States for the Eastern
District of New York.
This cause comes hereupon 'appeal .from a decision of the circuit court,

district of the demurrer of defendant to the
bill of complaint. 78 Feli. 396. The, sUit Is brought by the, government, in
equity, to ,procure a deci'ee, vacating the',certificate of naturalization Issued
to the defendant by the'superlor court of the city of New York May 24, 1867.
011 the ground that, the same was prncured through false and fraudulent rep-
rli!sehta,tlons, statements, or declarations then made by said Gleeson In his
petition to the court to induce It to issue said certificate., The complaint sets
fDrth III .detall the sworn statements of Gleeson upon his application, and

• avers that at the time he thus swore "that he had resided Within the United
States'tl1ree years next Pl'ecedlng his arrival at the age of twenty-one years,
and that he had resided in the United States for five years, inclUding three
years of his minority," he well knew that such statements were false and
untrue. '

Pettit, for the United States.
Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.

LACOMBE, Circuit Judge. We have here a suit, the object of
which Jsto vacate, set aside, and a judgment ofa court having
jurisdiCtion to make such judgment, on the sole ground that defendant
induced such court to make such judgment by Ws own false and per-
jured testimony. It. would seem to bewithin the rule laid down in
U. S. v. Throckmorton, 98 U. S. 66" viz. that a "court will not set aside
a judgment because it was founded on a fraudulent instrument or
perjured evidence, or for an,y matterwhiCh was actually presented and
considered in the judgment assailed." This case is cited with ap-
proval in Hilton v. Guyot', 159 U. S. 16 Sup. Ct.,139. It has been
contended that Marshall 'Y. Holmes, U. S. 598, 12 Sup. Ct. 62 (a
suit arising in IA>uisiana, the Code of state apparently authorizes
such an, ,action) is so inconsistent with U. S. v. Throckmorton that it
must beheld to have overruled the last-mentioned case. Such is the
conclusion apparently reached by the circuit court, of appeals in the
Seventh circuit in Graver v. Faurot, 22 C. C. A. 156, 76 Fed. 257,-
a cause which has had an interesting history. See 64 Fed. 241, and
162,U, S.435, 16 Sup.. Ct. 799. The rule of stare decisis, however,
leads this court to a different conclusion. Precisely the same ques-
tion-as to the effect of Marshall v. Holmes upon U. S. v. Throck·
morton-was before us in the case of Bailey v. Sundberg, 1 U. S.
App. 101, 1 C. C. A. 387, 49 Fed. 583. In that cause the libelant.
who had been defeated in an action in rem against a steamship,
brought a new action in personam against her owners. This court
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held that the decree in the earlier suit precluded Bailey from a re-exam-
ination of the same questions in the later suit. Snbsequently he
amended his libel, charging that, without negligence or laches or other
fault on the part of the libelants, the respondent, by his false evidence
given in the action in rem, enabled the claimants of the steamship to
obtain the judgment therein, which judgment was set up as res ad-
judicata. Exceptions to this amendment were sustained by the dis-
trict court, and the libel dismissed. Upon appeal to this court the de-
cree of the district court was affirmed upon the authority of U. S. v.
Throckmorton, no opinion being written. The libelant thereupon
twice appealed to the supreme court for a certiorari, upon briefs which
presented with very great fullness the apparent conflict between the
two cases in 98 U. S. and 141 U. S., and 12 Sup. Ct., and urged upon
the consideration of the court that the judges in the Second circuit
were following the earlier, rather than the later, decision. Both ap-
plications were denied. 145 U. S. 628, 12 Sup. Ct. 239; 154 U. S. 494,
14 Sup. Ct. 1142. Until the attention of this court is called to some
decision of the supreme court, other than Holmes v. Marshall, criticis-
ing or limiting the doctrine of U. S. v. Throckmorton, it would seem
that the principle of stare decisis should preclude its entertaining a
bill which seeks to vacate or annul a judgment solely on the ground
that such judgment was procured by means of the perjured testimony
of the party whom it benefits. The decree of the circuit court is af-
firmed.

WALLACE, Circuit Judge, dissenting.

UNION CENT. LIFE INS. CO. v. BERLIN.
(Circuit Court of Appeals, Sixth Circuit. November 28, 1898.)

No. 597.
CONTRACT-SEVERANCE-ILLEGAL CONSIDERATION.

An agreement by an agent of a life Insurance company to extend a
premium note of a polley holder on condition that the latter would pay a
personal Indebtedness to the agent Is IndIvisible, the condition exacted
being the sole consideration for the agreement to extend; and, where such
condition was not performed, the fact that it was one the agent had no
right to Impose, and was illegal, does not render the agreement to extend
oblIgatory or effective to continue the policy in force contrary to Its terms.
after default In the payment of the note.

In Error to the Circuit Court of the United States for the Western
District of Tennessee.
This suit was upon a polley of life Insurance issued by appellant on the

life of Charles L. Berlin, of Mettlphis, Tenn., payable to his wife, the ap-
pellee. The trial resulted in a judgment against appellant, and to review that
judgment this writ of error is prosecuted. The polley was dated February
11, 1895, and the annual premium was $129.75. As a substitute for cash
payment of the first year's premium, four notes were executed by the assured
Berlin, payable to appellant. The first note was due :May 15, 1895, and the sec:
ond JUly 15, 1895. One of the conditions of the polley was as follows: "The
failure to pay, if living, any of the first three annual premiums, or tbe faIlure
to pay any notes, or interest upon notes, given to the company for any. pre-
mium, on or before the days upon which they become due, shall avoid and null.


