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This was a bill in equity by the American Surety Company of New
York against the Worcester Cycle Manufacturing Company and others
to foreclose a first mortgage. The cause was heard on demurrer to the
bill.
Watrous & Day, for complainant.
Seymour C. Loomis, for trustee.
C.W. Artz, for receiver.
Butler, Notman, Joline & Mynderse, for Central Trust Co.
Breed & Abbott and others, for attaching creditors.

TOWNSEND, District Judge. Bill to foreclose a first mortgage.
At least a portion of the property covered by said mortgage is the
same as that in possession of the receiver appointed in the suit brought
to foreclose a later mortgage to the Central Trust Company of New
York. Central Trust Co. of New York v. Worcester Cycle J\lIfg. Co.,
86 Fed. 35, 90 Fed. 584,91 Fed. -. The parties to the latter suit de-
mur on, the ground that it does not appear that leave of the court to file
said bill separately has been obtaine<l.. Counsel for demurrants claim
that this is an independent bill,and that, as the property is in the
hands of a receiver appointed by this court, and as the bill prays for
a foreclosure, and seeks to interfere with the possession of the re-
ceiver, it cannot be maintained; citing the opinion of Judge Wheeler
in American Loon & Trust Co. v. Central Vermont R. 00., 86 Fed.
390. If the decision of Judge Wheeler had covered the points in-
volved in this case, I should follow it, but the cases are clearly dis-
tinguishable for the following reasons: In American Loan & Trust
00. v. Oentral Vermont R. Co., supra, the suit was independent. The
receivers. were not joined as parties, and no leave to so join them was
obtained. Here the suit is. not necessarily an independent one. The
receiver is joined as defendant by leave of the court, and a decree
would not necessarily disturb his possession. Let an order be entered
overruling the demurrer and directing the defendant to answer within
two weeks from the filing of this memorandum.

NYBACK v. CHAMPAGNE LUMBER CO.
Court of Appeals, Seventh Circuit. January 3, 1899.)

No. 481.
1. TRIAL-DIRECTION OF VERDICT.

Where the evidence leaves substantial ground for doubt upon any ma-
terial question of fact, the doubt should be resolved in favor of the right
to a trial by jury, and a peremptory instruction is not justified.

2. MASTER AND SERVANT-AcTION FOR PEHSONAL INJURIES-CONTIUnUTORY
NEGLIGENCE.

fact that an employli, in doing his work, went into a place which
was unnecessary to its proper performance, and there stepped into a hole
in the floor, and was injured, does not raise a legal presumption of his
contributory negligence. where It appears that he was Inexperienced, and
had not been instructed as to the proper manner of doing the work, nor
warned of the presence of the hole; but the question Is a proper one fot'
the jury.
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In Error to the Circuit Court of the United States for the Western
District of Wisconsin.
This was an action by a servant against his master for a personal in·

jury alleged to have resulted from the defendant's negligencE'. A vel"
dict for defendant was directed by the court, and plaintiff brings error.
J. J. Patek and D. B. Nash, for plaintiff in error.
John Van Heeke and Edward M. Smart, for defendant in error.
Before WOODS, JENKINS, and SHOWALTER, Circuit Judges.

WOODS, Circuit Judge. The one question on this record is whether
the circuit court erred in directing a verdict for the defendant. The
action was brought by John N,rback, the plaintiff. in error, to recover
damages for a personal injury suffered while at work in a sawmill of
the ChampagJle Lumber Company, the defendant in error, on July 12,
1892. The substance of the declaration is: That on and prior to the
date mentioned the defendant owned, at the city of ,Merrill, Wis.,
a sawmill, in which, besides other machinery and appliances, there
was a slasher, used for the purpose of sawing slabs and edgings.
That on the south side of the slasher, and parallel therewith, was a
series of short rollers, used for carrying from the main saw of the
mill the lumber, edgings, and timber sawed thereon. That at the
east end of- the slasher, and close to the line of rollers, there was an
"unguarded opening" in the floor of the mill. That at and near the
slasher the mill was lighted at night with a small electric light sus-
pended at the west end of the slasher at such a height that the
shadow of the slasher frame made the opening indistinguishable to
a person unacquainted with the mill, although exercising ordinary
care. That the premises, machinery, and appliances on and prior
to July 12, 1892, "were in the aforesaid unsafe condition," and had
been constructed and maintained by the defendant "in such condi-
tion." That at that day the plaintiff was 18 years of age, and,
having just arrived at Merrill from Russia, and being wholly igno-
rant of. the mode of construction of sawmills and of the location of
machinery and appliances used therein, and wholly inexperienced
in the work in sawmills, and in the use of machinery of any kind,
was employed by the defendant to labor in said mill at nighttime,
to begin at 6:45 p. m. of that day, and was directed to load timbers
at the eaet end of the mill on carts, and then to push certain other
timbers on and along the rollers by the slasher to the east side of
the mill, and there throw them from the rollers, and pile them on
the floor of the mill. That he began the work of pushing and con-
veying timbers on and along the rollers about 8 o'clock in the even·
ing of that day. That the defendant well knew of the location
of the rollers, the slasher, and the hole in the floor, and that the
hole was unguarded; that while in the performance of his duty the
plaintiff was obliged to be in close proximity to the hole; that the
location of the opening was insufficiently and improperly lighted;
that a person not acquainted with the mill could not, in the exercise
of ordinary care, notice the same in the nighttime; and that the



776 90 FEDERAl. REPORTER.

plaintiff a. minor, wholly uJ).acquainted with said sawmill, and
inexperienced in the work in sawmills or about machinery,-but,
notwithstanding such knowledge, the defendant wholly neglected
to inform the ,plaintiff of the or existence or .location of
the openiIlg or of the dangers of :working in the place he was obliged
to work in as aforesaid, or of any danger connected with the work
or premises, and and neglected to inform or caution him as
to the place he should occupy while performing, or as to the manner
of performing, his duty. That the plaintiff was wholly ignorant ot
the dangers attending such employment, and of the existence or lo-
cation of said hole; and that on the day aforesaid, whUe engaged
in an attempt to remove, a heavy piece of timber from the rollers to
the floor of the mill,without fault or negligence ()n his own part he
unintentionally stepped into said opening, before having seen it,
and, falling against t,he slasher, lost two fingers of his left hand.
While it is alleged that the opening in the floor of the mill was un-
guarded, and that the premises, machinery, and appliances were
"in the aforesaid unsafe and dangerous condition," it is not averred
that that condition was the result of negligent 01' faulty construc-
tion, and might reasonably have been remedied, or made less dan-
gerous. The negligence charged is a failure properly to light the
premises, to instruct the plaintiff where and how to do his work,
and to 'Warn him of the dangers incident thereto.
The tight of trial by jury is constitutional, and is not to be denied

in an action at law where a material question Of fact remains
in dispute. If there be substantial ground for doubt, the doubt
should be resolved)n favor of the right. A careful study of the
evidence in this record has not enabled us to see clearly that the
peremptory instruction was justified. It is not deemed necessary
to rehearse the evidence. It leaves room for doubt concerning a
number of' matters of more or less significance. What was the
hour of the evening when the accident happened, how dark was it,
what lights above and below" the hole were shining, whether the
hole was visible, whether the plaintiff had previous knowledge of
the hole; whether he knew the proper manner of doing the work in
which he was engaged, and how he happened to fall into the open-
ing, are all questions which have. been discussed, and upon which
it can hardly be said there is no ground for difference of opinion.
The plaintiff, in his testimony, gave the following account of the
accident:
"After working on the platform, 1 went up to the slasher, on the south

near the middle of It. I went to take out the timber piece that was lying
there on the rollers. It was 28 to 30 feet long; I started to push it out. I
intended to put It on the south side of the rollers. When I started to push I
was In front of the rolls, opposite the east end of the slasher, at the point
marked 'H' on diagram. '}:'hen I started to push the westernmost end north,
so as to get the other end off in a sQutherly direction. I went in between
the rolls, and struck a hole, and stepped Into it with my right foot. I swung
around to g,et my balance, to catch something, and I Cllught. the saw with
my left halld. I didn't know the hole was there. • • * When I started
to go in between the rollers I looked all over the floor. I didn't see any hole.
If I see It, I wouldn't go In it."
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The court's view of the case was expressed as follows:
"I don't think that a verdict could be sustained on this evidence. The

prime difficUlty with the case is that it doesn't show any substantial neglect
on the part of the defendant which caused tbls accldent. It Is true that there
was a hole there, and that the plaintiff, by some ldnd of blundering, got into
it. The evidence is uniform that there was no necessity for his getting into
that hole, and I don't see that there was any more need to caution him against
getting Into a hole there, four or five feet square, than there was to caution
him about getting onto one of those buzz saws in the mlll. The danger was
open and imminent. It could be seen by anybody, whether they had ever
worked in a mill or not. NobodY else had ever got in the hole. He was a
young man, and probably green, just from the old country, and wasn't used
to the mlIl; and, if there had been a place that wasn't discoverable by com-
mon observation, it would have been the duty of tbe company to have in-
structed bim, and told him where the hole was. But I tbink, under all the
evidence, that the company had a right to assume that he would have no
occasion to stumble into that hole, or go tbere. Tbat is wbat the evidence all
shows,-that tbere was no need of his going there, and that bis going there
was his own carelessness; that he was.out of the way, and went tbere in
bandling this lumber, where there was no necessity of going. Tbere is no
question under the evidence, and his own evidence, but what it was light
enough to see the hole to keep out of there. But he was evidently careless,
and got in there by his own neglect; and I don't think, if a verdict was given.
here for the plaintiff, that it could be sustained on the testimony; and it Is
In as good shape now to try the questions of law as It ever can be."
It is clear enough that there was no necessity for the plaintiff

going to the end of the long timber which he was endeavoring to
remove from the rollers, and that, if he had taken the proper posit
tion, he would not have come near the hole; but if he had not been
instructed how to handle the timbers, and did not know or had
not been warned of the existence of the hole, it cannot be S'aid, as a
conclusion of law, that his going to the end of the timber was an
act of carelessness. That he was out of the way in handling the
timber, and went where there was no necessity to go, would seem
to be beyond dispute; but whether, on that account, he is charge·
able with negligence which contributed to his injury, like the ques-
tion whether the defendant was guilty of negligence which caused
the injury, was, we think, a question for the jury.
It is contended, further, that the plaintiff was not a servant of

the defendant, but was, at the time of the injury, in the employ-
ment of an independent contractor. The question is not without
difficulty, both upon the face of the declaration, by reason ot aver·
ments to which no reference has been made in the statement of
the case, and upon the evidence; but the ruling of the circuit court
was not based, and the evidence is not deemed clear enough to jus·
tify us in on that ground. The judgment below is
therefore reversed, with direction to grant a new trial.

SHOWALTER. Circuit Judge, did not participate in this decision.
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UNITED STATES v.GLEESON.
, ,

(Circuit Court, of Appeals,Second. Circuit. Decembar 't'; i1898.)
, :, .. ... "·1, ':'

VAC.\T10N OF J,UDGMENT-GROUNDS-PERJURED TESTIMONY. '
A court will not a suit to vacate or annul a judgment of a court

having jurisdiction to render it sOleJy on the ground that it was procured
by means of the perjured testimony of the party whom It benefits. U. S.
v. Throckmorton, 98' U. 's. 66, followed.
Wallace, Circuit judge, dissenting,

'Appeal from the Circuit Court of the United States for the Eastern
District of New York.
This cause comes hereupon 'appeal .from a decision of the circuit court,

district of the demurrer of defendant to the
bill of complaint. 78 Feli. 396. The, sUit Is brought by the, government, in
equity, to ,procure a deci'ee, vacating the',certificate of naturalization Issued
to the defendant by the'superlor court of the city of New York May 24, 1867.
011 the ground that, the same was prncured through false and fraudulent rep-
rli!sehta,tlons, statements, or declarations then made by said Gleeson In his
petition to the court to induce It to issue said certificate., The complaint sets
fDrth III .detall the sworn statements of Gleeson upon his application, and

• avers that at the time he thus swore "that he had resided Within the United
States'tl1ree years next Pl'ecedlng his arrival at the age of twenty-one years,
and that he had resided in the United States for five years, inclUding three
years of his minority," he well knew that such statements were false and
untrue. '

Pettit, for the United States.
Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.

LACOMBE, Circuit Judge. We have here a suit, the object of
which Jsto vacate, set aside, and a judgment ofa court having
jurisdiCtion to make such judgment, on the sole ground that defendant
induced such court to make such judgment by Ws own false and per-
jured testimony. It. would seem to bewithin the rule laid down in
U. S. v. Throckmorton, 98 U. S. 66" viz. that a "court will not set aside
a judgment because it was founded on a fraudulent instrument or
perjured evidence, or for an,y matterwhiCh was actually presented and
considered in the judgment assailed." This case is cited with ap-
proval in Hilton v. Guyot', 159 U. S. 16 Sup. Ct.,139. It has been
contended that Marshall 'Y. Holmes, U. S. 598, 12 Sup. Ct. 62 (a
suit arising in IA>uisiana, the Code of state apparently authorizes
such an, ,action) is so inconsistent with U. S. v. Throckmorton that it
must beheld to have overruled the last-mentioned case. Such is the
conclusion apparently reached by the circuit court, of appeals in the
Seventh circuit in Graver v. Faurot, 22 C. C. A. 156, 76 Fed. 257,-
a cause which has had an interesting history. See 64 Fed. 241, and
162,U, S.435, 16 Sup.. Ct. 799. The rule of stare decisis, however,
leads this court to a different conclusion. Precisely the same ques-
tion-as to the effect of Marshall v. Holmes upon U. S. v. Throck·
morton-was before us in the case of Bailey v. Sundberg, 1 U. S.
App. 101, 1 C. C. A. 387, 49 Fed. 583. In that cause the libelant.
who had been defeated in an action in rem against a steamship,
brought a new action in personam against her owners. This court


