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LEWIS et al. v. JOHNSON.
(CIrcuit Court, D. Washington, N. D. December 1, 1898.)

JURISDICTION-TRANSFER OF CAUSE FROM DISTRICT COURT OF ALASKA.
Rev. St. §§ 601, 637, providing for the transfer by a district court of a.

cause in which the jUdge is interested or has been counsel "to the next
circuit court for the district; and if there be no circuit court therein, to
the next circuit court in the state; and if there be no circuit court in the
state, to the next circuit court in an adjoining state,"-do not authorize the
transfer of a cause from the district court of Alaska to a circuit court in
the district of Washington, as, though the district court of Alaska be con-
sidered as within the terms of the statute, Washington cannot be held to
be an "adjoining state."

Heard on Objections to Jurisdiction.
George E. Wright and R. F. Lewis, for complainants.
So H. Piles, for defendant.
HANFORD, District Judge. This suit was commenced in the Unit-

ed States district court for Alaska, and was pending therein when Hon.
C. S. Johnson became judge of that court. Judge Johnson was an
attorney for the complainants until a short time before his induction
into office, when, by an order of the court, he was permitted to with-
draw from all cases in which he appeared as an attorney. He is the
sole judge of the only court in Alaska having jurisdiction of the contro-
versy. The complainants finding themselves in the predicament of
having a case in a court the judge of which is disqualified to hear and
decide it, they sought to obtain relief by moving to transfer it to this
court, under the provisions of sections 601, 637, Rev. St. U. So These
statutes provide, in effect, that whenever the judge of any district
court is interested in any suit pending therein, or has been of counsel
for either party, or is related to or connected with either party, it
shall be his dnty, on application of either party, to cause the fact to be
entered on the records of the conrt, and to order that an authenticated
copy of the record "be forthwith certified to the next circuit court for
the district; and if there be no circuit court therein, to the next cir-
cuit court in the state; and if there be no circuit court in the state,
to the next convenient circuit court in an adjoining state; and the
circuit court shall, upon the filing of such record with its clerk, take
cognizance of and proceed to hear the case, in like manner as If it had
originally and rightfully been commenced therein." Upon a hearing,
the district court for Alaska granted the motion, and caused the record
to be made and the cause certified to this court in accordance with
the statute. A ·certified transcript of the order transferring the case,
together with what appears to be the original papers, has been certi-
fied to tbis court, the cause has been docketed, tbe complainants have
entered a general appearance by their attorneys, and the defendant
bas appeared specially by bis attorney, and filed objections to any pro-
ceedings in this court, on the ground that the court has not jurisdic-
tion of the parties or the controversy. This court cannot take juris-
diction of the cause merely for the sake of accommodating the parties.
Unless all the conditions necessary to bring the case within the terms
of an act of congress conferring jurisdiction upon the court exist, the
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court is without power to proceed. Sections 601 and 637 have refer-
ence to district courtiand circuit courtl.'l, within the states of the
Union, organized under. lawsep.acted pursuant to the judiciary article
of our national. and those sections do not comprehend
legislative courts, organized within the territories belonging to the
United States under laws enacted by congress providing forms of gov-
ernment for such territories. The character of the district court for
Alaska, and its relationship to our national judiciary system, is defined
in the decisions of the supreme court in McAllister v. U. S., 141 U. S.
174-2.Ql, 11 Sup. Ct. 949; In re Cooper, 143 U. S. 472-513, 12 Sup.
Ct. 453; The Coquitlam v. U. S., 163U.S. 346-353, 16 Sup. Ct. 1117.
Although said court is not a district court, comprehended within the
statutes above referred to, still the law under which it was organized
confers upon it all the powers of co;nstitutional district courts. See
the act entitled "An act providing a civil government for Alaska," ap-
proved May 17, 1884 (1 Supp. Rev. St. U. S. [2d Ed.] p. 431). The
language of the statute defining the jurisdiction is broad and compre-
hensive, and I should have no difficulty in holding that; under the cir-
cumstances described, that court could transfer a case to this court,
if this were a circuit court in an adjoining state. It is to be observed
that section 601 does not authorize the transfer of a case from a dis-
trict court into any circuit court, or into the most conveniently situ-
ated circuit court. The only circuit court authorized to take jurisdic-
tion is a circuit court of the same district; or, if there be no such
circuit court, then a circuit court in the same state; or, if there be no
circuit court in the same .state, then "the next convenient circuit court
in an adjoining state." There is no· state adjoining the district of
Alaska. The state ofWashington is the nearest in proximity to Alaska
of any state in the Union, but between it and Alaska there intervenes
a strip of foreign territory several hundred miles in width. It is not
permissible for courts, in deciding questions as to their own jurisdic-
tion, to give to a word in the law defining its jurisdiction a meaning
more expansive than its usual and ordinarily understood definition, so
as to assume a wider range of jurisdiction. On the contrary, the rule
of strict construction must be applied. Congress might have .author-
ized the transfer of a cause from the district court to the circuit court
most convenient for the parties to attend, or it could have directed
the transfer to be made to a circuit court in a neighboring state; but,
instead of doing so, it has prescribed the rule that, if there be no cir-
cuit court within the state, the transfer must be made to a circuit court
which must be not only convenient, but in an adjoining state. This
means a state having a common boundary line with the district from
which the case is to be trllnsferred. The definition of the word "ad-
joining" is to lie or be next to or in contact. Webst. Diet.; Crabbe,
Eng. Synonyms; Fernald, Eng. Synonyms; 1 Am. & Eng. Ene. law
(2d Ed.) 635, note 1, and numerous authorities therein cited.
I am forced to conclude that the transfer of this case from the court

in which it was commenced to any other court has not boon provided for
by law, and that this court is not authorized to exercise jurisdiction,
and it will therefore be ordered that the case be remanded to the United
States district court for Alaska.
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In re ASPINWALL'S ESTATE.
(Circuit Court of Appeals, Third Circuit. November 21, 1898.)

No. 45, September Term.
1. CIRCUIT COURT OF AI'PEALS-JURISDIC'l'ION-CASE INVOLVING JURISDICTION

OF CIRCUIT COURT.
'Where a circuit court remands a cause to the state court on the ground

of a lack of jurisdiction to take cognizance of it, the case is one in which
the jurisdiction of a circuit court is in issue, within the terms of section 5
of the act creating the circuit court of appeals, and is therefore excluded
by section 6 from the cases of which that court is given jurisdiction by
such section. .

2. ApPEALABLE ORDERS-REMANDING CAUSE-CIRCUIT COURT OF ApPEALS ACT.
The provision of the judiciary act of August 13, 1888, that no appeal

shall lie from an order of the circuit court remanding a cause to a state
court, was not repealed by the act of March 3, 1891, creating the circuit
courts of appeals. In re Coe, 1 C. C. A. 326, 49 Fed. 481, followed.

3. CIRCUIT COURT OF ApPEALS -JURISDICTIONAL QUESTIONS-FOLLOWING DE-
CISIONS IN OTHER CIRCUITS.
"Yhere a circuit court of appeals for one circuit has determined a question

of its own jurisdiction. the circuit courts of appeals for others circuits
should follow its decision, for the sake of uniformity of decision on juris-
dictional questions. until the question has been settled by the supreme
court.
Bradford, District Judge, dissenting, on last point.

Appeal from the Circuit Court of the United States for the Western
District of Pennsylvania.
On motion to dismiss appeal.

Drayton and John P. Johnson, for the motion.
D. T. Watson, opposed.
Before DALLAS, Circuit Judge, and BUTLER and BRADFORD,

District Judges.

DALLAS, Circuit Judge. When this case was reached at the
present term, it appeared that a motion to dismiss the appeal had been
interposEd; and that motion, after argument, it was announced would
be gr-anted. :No formal dismissal of the appeal was, however, then
entered, because we thought that the order should be accompanied by
a statement of the grounds upon which it was based. Such a statement
will now be made, but very briefly, and without elaboration.
1. The decision of the circuit court, which was appealed from, ad-

judged that the proceeding, which had been brought into that court by
removal from the orphans' court of Allegheny county, Pa., should be
remanded to the last-mentioned court. 83 Fed. 851. The remanding
order was expressly founded solely upon the lack of jurisdiction in the
circuit court to take cognizance of the cause; and the question before
us is, has this court jurisdiction to review such a decision of the circuit
court? If it has, it must be because it is conferred upon it by section
6 of the act of March 3, 1891. Now, by that section it is provided that
the circuit courts of appeals shall exercise appellate jurisdiction to re-
view final decisions of the circuit courts only in cases other than thos!'
provided for in section 5 of the same act; and, turning to section 5, we:
find it to be there provided that appeals or writs of error may be taken


