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fendants in this case are not joint contractors or united in interest.
Their liability is penal, and is created by a statute which declares that
the direCtors who vote for the illegal dividend "shall be jointly and
severally liable for the debts of the corporation then existing or in-
curred while they remain in office." Section 3231. The plaintiff con-
tends, however, that the defendant cannot avail himself of the statute
of limitations on demurrer, for the reason that it does not appear
upOn the face of the complaint that the action was not brought within
the period limited by the statute. The complaint does show, how-
ever, the date when the cause of action accrued. It is not necessary
to decide whether the action could have been commenced before the
date when the deposit fell due. It is Clear that upon that date, if not
before, the cause of action had accrued. In order to determine the
date of the commencement of an action with reference to the statute
of limitations, it is necessary to know at what date the summons was
served. The date appears upon the summons. It is there shown that
not only was the summons not served, but that it was not issued, until
after three years from May 1, 1895. The writ and the complaint
must be read together, and what appears upon the complaint and the
writ will, for this purpose, be deemed to appear on. the face of the
complaint. Lambert v. Manufacturing Co., 42 W. Va. 813, 26 S. E. 431.
The demurrer must be sustained.

In re LEONG YOUK TONG.
(CircUit Court, D. Oregon. December 3, 1898.)

No. 2,507.

ALIENS-EXCLUSION OF CHINESE-REVIEW OF DECISION OF COLLECTOR.
Where an allen has been denied admission to the United States under

the Chinese exclusion act, upon grounds therein prescribed, and has exer-
cised his right of appeal to the secretary of the treasury, by whom the
decision of the collector has been affirmed, a court Is without power on
habeas corpus to review such decision on the ground of Irregularity In
the taking of the testimony by the collector, or his refusal to receive cu-
mulative evidence offered by the petitioner. The manner of conducting
the hearing is not prescribed by the statute, and the discretion of the
collector In that regard Is not subject to control by the courts.

This is a hearing on a writ of habeas corpus.
E. P. Mays and Charles F. Lord, for petitioner.
John H. Hall, for the United States.

GILBERT, Circuit Judge. A writ of habeas corpus was issued on
behalf of Leong Youk Tong upon a petition which alleged that he
was unlawfully deprived of his liberty under authority of an order
made by T. J. Black, collector of customs for the port of Portland.
It was alleged in the petition that the petitioner was and had been 3-
merchant at Portland, Or., since the year 1891; that in the year 1897
he went to China upon a business trip, and that upon his return to
the port of Portland, in July, 1898, he applied for readmission, and



IN BE LEONG YOUK TONG. 649

produced before the collector two white witnesses to prove the tact
that he was such merchant; that said witnesses were examined, and
so testified; that the petitioner offered other reputable white witnesses
to prove the same fact; that the collector refused to examine the other
witnesses, upon the ground, as then stated by him, that there was
already sufficient proof that the petitioner was a merchant; that one
B. F. Jossey, a Chinese inspector of the treasury department, objected
before the collector to the right of the petitioner to land, and caused
the hearing to be continued to the following day; that, upon the fol-
lowing day, the petitioner, by his counsel, appeared before the col-
lector and the said inspector; that no further testimony was taken, but
that thereupon the said inspector stated that the petitioner was de-
nied the right to land, which statement the collector agreed to, but
neither he nor the inspector made known the ground of said decision.
The evidence upon the hearing on the writ fully sustains these allega-
tions so far as they go. It appears that, two days before the applica-
tion came on for hearing, the said Jossey had presented to the col-
lector his report upon the case, in which he reported adversely to the
petitioner's right to land. On the day of the hearing, the collector
heard the evidence ot two reputable white witnesses, to the effect that
the petitioner, to their knowledge, had been, and was, a merchant in
the city of Portland, carrying on business in his own name, and doing
no manual labor other than such as was necessary in conducting his
business. On the following day, the collector and the inspector, Jos-
Iley, who seems to have usurped and exercised the functions of the col-
lector, rejected the testimony of three reputable white witnesses who
were offered to corroborate the evidence of the first two witnesses, and
announced to the petitioner's counsel that they were convinced that
the petitioner was a merchant, but that he would be denied the right
of admission into the United States upon other grounds. Up to this
time no testimony whatever had been taken before the collector ex-
cept that of the two witnesses above referred to. On the same day,
the Chinese inspector and the collector informed the petitioner's coun-
sel that the reason why the petitioner was rejected was that his store
had been used for gambling and as a house of ill fame. After the
decision had been announced, and the petitioner's counsel had left,
the collector proceeded to take the depositions of two witnesses, ad-
verse to the petitioner, who deposed to the effect that the petitioner's
stock in trade had been very small, and was only for a blind, and that
he had been engaged in keeping a gambling house and a house of
prostitution. The petitioner appealed to the secretary of the treas-
ury from the decision, and procured and forwarded to the secretary the
affidavits of the three witnesses whose testimony had been rejected by
the collector, and acquainted the secretary with the above-detailed facts
which occurred at the hearing. The decision of the collector was af-
firmed on the appeal.
By the law of August 18, 1894, it is provided as follows:
"In every case where an alien Is excluded from admission into the United

States under any law or treaty now existing or hereafter made, the decision
of the appropriate immigration or customs officers, If adverse to the admission
of such alien, shall be final, unless reversed on appeal to the secretary of the
treasury."
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If there has been a decision in this case such as the statute con·
,templates, the decision is final, and can be reversed only on appeal
to the secretary of the treasury. This court has no authority, by writ
of 'habeas corpus or otherwise, t'O review it. Lem Moon Sing v. U. S.,
1,58 U. S. 538, 15 Sup. Ot. 967. The courts have interfered only in
cases where the applicant for admission was, about to be deported
under an order which denied him a hearing, or denied his right of
appeal (In re Gottfried, 89 Fed. 9; In re Gin Fung, 89 Fed. 153; In
re Monaco, 86 Fed. 117); and in cases where he has been denied the
right to land for reasons which the law does not recognize as ground
for his exclusion (In re Kornmehl, 87 Fed. 314). If, in this case, the
collector had in fact decided, as was indicated in his verbal state·
ment to the petitioner's counsel, that the petitioner was a merchant,
and, as such, entitled, to admission into the United States, but that
he was denied admission for some other reason not connected with his
status as a merchant, and not by statute or treaty made a groun<1 of
exclusion, the order of deportation would undoubtedly be void. Such
appeared to be the facts as they were set forth in the petition for the
writ. But the evidence shows that, after announcing his decision,
the collector proceeded to further evidence which tended to show
that the petitioner was not in reality a merchant, but that he had car·
ried on a pretended business as a mercbant as a blind, and with the
object of remaining within the United States and giving his attention
to other occupations. Whether tbe evidence was sufficient to sustain
that conclusion it is unnecessary to consider. This court has no ju-
risdiction to determine the question whether or not the petitioner
offered to the collector the proof tbat he was a merchant. Tbe method
to be followed by the collector in arriving at his decision is not pre-
scribed bylaw. He was not obliged to hear, or to permit the pres-
ence of, counsel for the petitioner. He was not prohibited from an·
nouncing a decision, and thereafter taking, in the form of depositions,
the hearsay evidence on which he had arrived at his conclusion. He
migbt. if he chose, refuse to bear cumulative testimony upon any point.
He was not required to conform his proceedings to what is known as
"due process of law." Such is the doctrine of Nishimura Ekiu's Case,
142 U. S. 651, 12 8up. Ct. 336. Referring to tbat case in a subsequent
decision, the supreme court declared its purport to be tbat if congress
intrusted the final decision of the facts upon which an alien's right
to land was made to depend, to an executive officer; ''his order was due
process of law, and no other tribunal, unless expressly authorized by
law to do so, was at liberty to re-examine the evidence on which he
acted, or to controvert its efficiency." Fong Yue Ting v. U. 8., 149
U. 8.698, 713, 13 Sup. Ct. 1016. The testimony which was offered in
this case bYithe petitioner's counsel, and rejected by the collector,
was thereafter presented to the secretary of the treasury on the ap-
peal. It follows from the affirmance of the collector's decision by the
secretary either that tbepurport of such evidence was not deemed suffi-
cient to reverse the decision of the collector, or that its exclusion by
him was not held erroneous. The petitioner must be remanded to his
custody.



IN RE BRUSS-RITTER CO. 651

In re 13RUSS-RITTER CO.
(District Court, E. D. Wisconsin. December 10, 1898.)

1. BANKRUPTCY-EFFECT OF BANKRDPTCY ACT ON STATE INSOLVENCY LAWS.
The enactment by congress of a national bankruptcy act suspends the

operation of state insoivency laws from the time of such enactment, sub-
ject only to such limitations as may be prescribed in the bankruptcy act.

2. Sum-TIME OF TAKING EFFECT.
In regard to its suspensive effect on state insolvency laws, the national

bankruptcy act of 1898, providing that "this act shall go into full force
and effect upon its passage: provided, however, that no petition for
voluntary bankruptcy shall be filed within one month of the passage
thereof, and no petition for involuntary bankruptcy shall be filed within
four months of the passage thereof," and that "proceedings commenced
under state insolvency laws before the passage of this act shall not be
affected by it," took effect, as to involuntary proceedings, from the date
of its approval, July 1, 1898, and not from November 1, 1898, when peti-
tions in such cases might first be filed.

S. SAME.
The postponement of the right to file petitions in involuntary cases until

four months after the passage of the bankruptcy act did not authorize
state courts, in the interval, to take jurisdiction of proceedings begun
under state insolvency laws, being a mere regulation of procedure, and
not a denial or impairment of the rights of suitors.

4. SAME-JURISDICTION flF COURTS OF BANKRUPTCY.
A district court of the United States, sitting in bankruptcy, has juris-

diction to entertain a petition in involuntary proceedings against a cor-
poration amenable to the law, and to appoint a temporary receiver of its
effects, notwithstanding the fact that proceedings had been begun against
the same corporation in a state court, under a statute of the state, after
the passage of the national bankruptcy law, but before the date when
involuntary petitions under it could be filed, founded on alleged insol-
vency and fraud of the defendant, and seeking to take possession of its
assets for the same purposes involved in the bankruptcy proceedings, and
including an application for the appointment of a receiver.

In Bankruptcy. On motion to dismiss petition for want of juris-
diction. .
C. W. Briggs and O'Connor, Hammel & Schmitz, for the motion.
McCabe & Dahlman, opposed.

SEAMAN, District Judge. The petition by five creditors states a
prima fade cause within the provisions of the recent act of congress
for an adjudication of involuntary bankruptcy against the Bruss-Ritter
Company as an insolvent corporation of Wisconsin. The petition was
filed November 4,1898, and on November 11, 1898, upon petition show-
ing cause therefor, a receiver of the effects of said corporation was ap-
pointed by order of this court. The motion to dismiss is founded solely
upon the contention that the bankruptcy act of July 1, 1898, having
postponed the filing of any petition for involuntary bankruptcy until
November 1, 1898, was inoperative in the case at bar, because an action
was commenced in the superior court of Milwaukee county on October
27, 1898, founded upon alleged insolvency and fraud, to take posses-
sion of the assets of the corporation for the same purposes involved
in the bankruptcy proceedings, pursuant to provisions of the Wiscon-
sin statute, which action was pending when this petition was filed,


