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902, 15 Sup. Ct., changed only to suit the particulars of this case. My In-
formation always has been that that order was prepared under the super-
vision of the late attorney general, Mr, Olney, or received his sanction, as
certainly it has since received that of the supreme court. This was so stated
by counsel when the Debs strikers were enjoined in my own district. But
whether that information was accurate or mistaken I have never known.
The word “persuasion,” so much objected to by counsel for the defendants,
is used only in one of the clauses of the order, and its absence from the
others is significant of its interpretation. It receives, also, a useful illumi-
nation from the opinions in the great case of Allen v. Flood [1898] App. Cas.
1, cited in the foregoing opinion, from the house of lords. In that case it
was held, especially by some of the judges, that the walking delegate, Allen,
had done nothing to induce the shipyard people to discharge the plalntlﬂs
from any then existing contract which he had persuaded them to break, since
there was in fact no contract between them, each having a correlative right
to quit at will; or, indeed, that he had done nothing to disturb the relations
of employer and employé, except to give the information, truthfully, upon
which the employer acted In discharging the men. But the implied law of
that case is that, if he had done either of those things otherwise than he did,
there would have been a cause of action. It would have been then *“wrong-
ful,” and in that sense legally “malicious.” And, if a cause of action will lie,
an injunction may be bad whenever ‘the equitable right also appears,

BAYNE et al. v. BREWER POTTERY CO. et al.
(Circuit Court, N. D. Ohio, W. D. December 21, 1898.)

JUDII\?IAL SALE~—FAILURE T0 CoMPLETE Bip—RESALE AT PURCHASER's Risg—
OTICE.

A purchaser of property at a judicial sale, who fails to.complete his bid,
cannot be held for the difference between his bid and the price realized
on a second sale, nor for the costs of such resale, unless he had notice
that the second sale was to be made at his risk; and the fact that by his
purchase he became a party to the record does not charge him with such
notice, where there was no order that the sale should be so made,

In this case an order of sale of the property of the Brewer Pottery
Company was issued, and the property, when first offered, was bid
off by Albert Brewer, one of the defendants, for the sum of $49,000.
A deposit of $5,000 was made to secure the sale. The sale was con-
firmed, but the purchaser, Brewer, failing to complete his bid, the
deposit of $5,000 was declared forfeited; and the sale was set aside,
and a new sale was ordered, after Brewer had filed a written state-
ment that he would not complete his bid. At a subsequent sale
the property was bid off by Samuel B. Sneath, trustee, for $36,075;
and a motion was filed by the receiver for an order to compel Brewer
to pay into court, for the use of creditors, the sum of $7,925, the dif-
ference between his bid and the amount of the second sale, after the
deposit of $5,000 was credited thereon.

Hoyt, Dustin & Kelley, for complainants.
E. W. Tolerton and John K. Rohn, for Samuel B. Sneath, trustee.

RICKS, District Judge. Very able and full briefs have been filed
by counsel in this case. It was eminently proper that counsel should
give the questions involved very careful consideration, both because
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they are questions not common to practice, and because of their im-
portance to the parties concerned.

It is conceded that the orders made by the court on the report of
the master’s proceedings under the first order of sale are a correct
presentation of the facts in the case. 'The main question to determine
now is whether the purchaser was entitled to a notice that the sec-
ond sale ordered was to be made at his risk, and whether in fact such
an order was made, and communicated to him. I think it devolved
upon the parties who intended to hold the purchaser liable for any
deficiency between the bid under the first order of sale, and the amount
for which the property sold under the second order of sale, to see

- that such purchaser had positive notice that the said second sale was
made at his risk, both as to the extra costs caused thereby, and as to
the deficiency between the two bids. It is contended on the one part
that such an order was not necessary, as the purchaser was a party to
the suit. There is no doubt about the fact that the bid made the
purchaser a party to the proceedings, and that thereafter he was clearly
under the jurisdiction of the court. This would probably make it
unnecessary that he should have any farther notice of the proceedings
than any other party to the suit, but, as the record does not show
any order of the court that the second sale should be made at his risk,
the fact that he was obliged to take notice of what was in the record
does not meet the contention. The proceedings in court did not, as
a matter of fact, show that the second sale was to be at the purchaser’s
risk. ' I think this was a mistake, and cannot be cured. See Stuart
v. Gray, 127 U. 8. 527, 8 Sup. Ct. 1279; Camden v. Mayhew, 129 U. 8.
73, 9 Sup. Ct. 246; 2 Daniell, Ch. Prac. (Last Ed.) p. *1282, note 2,
and cases. We must concede the force of the contention that a pur-
chaser is entitled to notice that the second sale of property, made be-
cause of his failure to complete his bid at the first sale, is to be at his
risk. With such notice, he can attend the sale, prepared to protect
himself by such proceedings as he is advised are proper. Without
such notice, he might be wholly indifferent as to the result of the
second sale, because, not having been notified that he had any risk
in connection therewith, he might properly treat it as a matter in
which he was not particularly concerned. I think the later authori-
ties and practice sustain the proposition that, in order to hold him
for a deficiency, he must have notice that the second sale was at his
risk.

KOHN v. McKINNON et al.
(District Court, D. Alaska. October 24, 1898))

No. 672,
1. PrEADING.

The objection that the complaint does not state facts sufficient to consti-
tute a cause of action is not walved by a failure to take the objection by
demurrer.

2. ADMINISTRATORS—THEIR POwWER OVER REAL ESTATE 0F DECEDENT.

Executors and administrators have no power over the real estate of their
decedents, except such as is conferred by statute or the will of the testator.



