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a part of the bond. 4 Am. & Eng. Enc. Law (2d Ed.) pp. 139-142;
Benedict v. Cowden, 49 N. Y. 396; Dinsmore v. Duncan, 57 N. Y. 573.
It is true that the certificate is not signed by the town treasurer, but the
bonds are signed by the supervisor, town clerk, and town treasurer, in
whom the statute vested the power to select the place of registration,
and each bond has this recital on its face: “This bond is issued under
and in pursuance of an act of the legislature of the state of New York
entitled ‘An act in relation to local improvements in the town of Graves-
end, in the county of Kings,’ passed on the 10th day of March, 1892.”
Such recital is sufficient in form (School Dist. v. Stone, 106 U. 8. 183,
187, 1 Sup. Ct. 84), and, in connection with the certificate of registra-
tion, sufficiently represented to the complainant that it was a registered
bond, and thereby estops the town from asserting the nonregistration.
From these views it results that the complainant is a bona fide pur-
chaser, for the surrender of the bonds held first by him as collateral
security, and the substitution of the bonds in suit, furnished a good con-
sideration (Goodman v. Simonds, 20 How. 343); and, moreover, the
transfer of negotiable paper before maturity to a creditor, merely
as security for an antecedent debt, makes the taker thereof a bona fide
holder (Brooklyn City & N. R. Co. v. National Bank of New York, 102
U. 8. 14; File Co. v. Garrett, 110 U. 8. 288, 4 Sup. Ct. 90). It
is considered that the complainant is entitled to a decree protect-
ing his holding of the bonds to the extent of the debt and interest for
which they were pledged as security. Such decree will be settled by
the court in the usual manner. However, it seems equitable that the
bonds should be surrendered to the town, and canceled, at its option,
upon the payment by it of the debt, for the securing of which the bonds
were pledged by Coffin & Stanton, unless some objection not appearing
in the record exists thereto. Such question is reserved until the
presentation of the decree. The complainant should have costs,
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1. JUDGMENT—CONCLUSIVENESS—MORTGAGEES NOT PARTIES.

A judgment against a railroad company is not binding on its bond-
holders or mortgage trustees who were not parties thereto, and they may
relitigate the plaintiff’s right to recover, as well as the amount of re-
covery, when it is sought to establish such judgment as a lien superior
to the mortgage.

2. EAsEMENTE—EFFECT OF VACATION OF HIGHWAY ON PRIVATE RIGHT OF WAY.

The action of public authorities in discontinuing a highway cannot affect
a private right of way over the land secured to the owner of adjoining
property by contract with the owner of the fee,

8. RAILROADS — DESTRUCTION OF MEANS OF ACCEss TO PROPERTY — LIEN FOR
DaMAGES.

A direct permanent injury to, or destruction of, a private right of way
giving access to property by the construction of a railroad over the same,
constitutes a taking of such property for public use to the extent of the
actual damage sustained and entitles the owner to a lien for such dam-
age on the proceeds of the railroad when sold on foreclosure superior to
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the lien of the mortgage, the right to a llen in such case belng the same
as though the railroad had acquu'ed its right of way as: to such property
by contract or condemnation

Appeal from the Circuit Court of the Umted States for the Dis-
trict of Kentucky.

On the 1st day of December, 1894, there was pending in the clrcuit court
of the United States for the district of Kentucky the foreclosure suit of the
Central Trust Company, trustee, against the Louisville, St. Louls & Texas
Railway Company (hereinafter, for convenience, called the “Trust Company”
and “Railway Company,” respectively). On that day ‘the appellee filed a
petition of intervention in that case, based upon a judgment previously re-
covered in the state clrcuit court, and afiirmed by the superior court of the
state of Kentucky, in a suit at law, by the appellee against the Railway
Company, to which neither the Central Trust Company nor any holder of
bonds was a party. The petitioner sought to have her judgment allowed as
a preferential claim, entitled to priority of payment out of .the proceeds to
arise from a sale of the property of the Rallway Company covered by the.
mortgages which were being foreclosed in the pending suit above referred to.
The essential facts assumed in the appellee’s statement of her case are
these: That she owned a tract or parcel of land of about 4 acres, with a
" residence and othér valuable improvements thereon, in Hancock county, Ky.,
near the city of Hawesville, which tract of land was bounded on the north
by a public highway known as the “State Road,” which was there at the time
of her purchase of the land. It is claimed that the petitioner’s homestead
was part of an 80-acre tract of land which belonged originally to one of the
Trabue heirs, and that this 80-acre tract was itself a part of a much larger
tract,—say, 200 acres,—which belonged to Trabue, presumably the ancestor
of the Trabue heirs. This public highway extended along the entire front of
the petitioner’s lot, and, on account of a large cliff in the rear of her property.
with lots on either side owned by other persons, the petitioner’s only prac-
tical mode of ingress and egress to and from her residence and property was
to and from this public highway in front. This road was the highway
extending between Hawesville and Cloverport, both on the Ohio river, and
appears to have been kept up many years as a public highway. It was
finally, however, discontinued as a public highway by order of the Hancock
county court; and it is assumed that the fee in the highway, after such dis-
continuance, reverted to the Trabue heirs,—the petitioner’s title extending
only to the edge of the highway, and not to the center, as had been adjudged
by the courts of Kentucky in the case referred to. In this situation, the
Railway Company, by proper.proceedings against the Trabue heirs alone,
condemned the strip of land previously used as a public highway, as the
property of the Trabue heirs, and proceeded to construect its railroad line on
the highway, and in front of the appellee’s premises, and in doing so made
an embankment in front of her premises and lot 5 or 6 feet in height, and
55 or 60 feet from the residence of the appellee. The order of the Hancock
county court discontinued only so much of the state road as extended be-
tween the town of Hawesville and a place called “Price’s Store.” Appellee
was not a party to the condemnation proceedings. No other highway or road
was established by the county court for use In place of the one discontinued.

The object of the petitioner’s suit in the state court of Kentucky was to
recover damages for the injury to her easement or way of Ingress and egress
to and from her property over said highway so obstructed by thls embank-
ment made by the Railway Company. It was sought in that suit to recover,
and the appellee did recover, for other elements of damage besides the in-
jury to the right of Ingress and egress, but no further reference need be
made to such other elements of damage for the purposes. of this suit. A
transcript of the record of the judgment of the state court and of the evidence
adduced in that case was, by consent, used on the hearing of the petition.
The contention for the petitioner proceeded upon the ground that the peti-
tioner had, through various conveyaneces, acquired title from the. Trabue
heirs, or one of them, in such a -mode that, as against the Trabue heirs, she
had become vested with a right of 'way to and from her premises and over
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the highway established and in use at the time she purchased. and consti-
tuting the north boundary of her lot of land. It is insisted that, when the
state road was discontinued as a public highway, such action on the part of
the Hancock county court could not affect any contractual right of way
vested in the petitioner as against the Trabue heirs, and that the property,
being burdened with this right of way in the hands of the Trabue heirs,
passed under the condemnation proceedings to the Railway Company sub-
ject to the same easement; the petitioner not being a party to that proceed-
ing, and her right in no manner affected thereby. The learned circuit judge
treated the judgment in the petitioner’s favor in the state court as establish-
ing her easement, and the right to recover for the injury thereto, and the
court did not undertake to inquire for itself whether such right existed. In
relation to the effect of the judgment of the state court, the circuit judge said:
“If we are right in thinking that the bondholders are bound by the adjudi-
cation in the state courts, then the contention of the counsel that Mrs. Hennen
had no right of ingress or egress after the discontinuance of the state road
in front of her lot, and that according to the Kentucky law she had no right
to damages for the destruction of the egress and ingress to her property,
is not applicable, since it is guite clear that the superior court decided that
she had a right of egress and ingress to her property, notwithstanding the
discontinuance of the state road, and that she had a right to recover damages
for the destruction or impairment thereof; and the case was returned and
tried upon that distinet adjudication.” The court then proceeds to show
that the final decision in the state court was in favor of the right of egress
and ingress to petitioner’s property, notwithstanding the discontinuance of
the state road; and this, of course, established the right to recover, treating
that decision as conclusive. The court further observed: ‘“The Trabue heirs,
when the fee reverted, if it did revert, held it subject to the easement which
had previously arisen over that ground in favor of the various purchasers
under them; and this right of egress and ingress—a most valuable one itseif—
was the one the court decided was in Mrs. Hennen, and had not been taken
from her by condemnation proceedings., In that view, she was a proper
party to those proceedings, and should have been made a party, if the railroad
company desired to devest her of this easement.” The amount of the re-
covery in the state court was $1,800, and this included other elements of
damage besides the Injury to the right of way. In undertaking to fix the
amount of damages for the injury to the right of ingress and egress, the court
below said: ‘“‘Assuming that $1,800 covered the entire damage, I think
$1,500 would be a reasonable amount to allow for the destruction or impair-
ment of the ingress ‘and egress. This would be five-sixths (5/4) of the judg-
ment, and I think the costs and the damages which have been allowed should
be divided in that proportion. A judgment will therefore go in preference
over the bondholders as herein indicated.” Irom the judgment entered in
accordance with this opinion of the ecircuit court the present appeal is pros-
ecuted, and errors assigned.

James P. Helm, for appellant.
James P. Gregory, for appellee.

Before TAFT and LURTON, Circuit Judges, and CLARK, District
Judge.

CLARK, District Judge, after stating the case as above, delivered
the opinion of the court.

Error is assigned to the action of the court below in holding that
the trustees in the mortgage, and bondholders, were bound by the
adjudication in the state court establishing the petitioner’s right to
recover. We are satisfied, from an examination of the record, that
the court did so hold. The opinion of the court admits of no other
construction, and in this we think there was error. The proposi-
tion that a judgment or decree is binding only on parties thereto is
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elementary, and there is nothing in the relation between the Railway
Company and the trustee in the mortgage, or the bondholders, which
creates any exception to this rule, so far as a question of the kind we
are. now dealing with is concerned. The case cannot be distin-
guished from Hassall v. Wilcox, 130 U. 8. 493, 9 Sup. Ct. 590, in which
it was held that bondholders were not bound by the judgment ren-
dered in a suit to which they were not made parties, and this case
was followed and applied by this court in Louisville Trust Co.
v. City of Cincinnati, 47 U. 8. App. 36, 22 C. C. A. 534, and 76 Fed.
296; Trust Co. v. Condon, 31 U. 8. App. 419, 14 C. C. A. 314, and 67
Fed. 84; and Same v. Bridges, 16 U. 8. App. 146, 6 C. C. A, 539, and
57 Fed. 753. It was consequently the duty of the court below to
consider and determine for itself the question of the petitioner’s right
to recover, as well as the amount of such recovery, in case the ques-
tion of the petitioner’s right to recover was decided in her favor.
Both questions were raised by the answer to the petition, and should
have been examined and determined by the court below independently
of the adjudication in the state court. This the court might have
done directly, or through the aid of a reference, Assuming, as was
done in the contention of the petitioner and in the opinion and judg-
ment of the court, that the appellee became vested with the easement
of ingress and egress, as claimed, and that the strip of land con-
demned as the property of the Trabue heirs was burdened in their
hands with such easement, we agree with the circuit court that
the land passed by condemnation from the Trabue heirs to the Rail-
way Company, subject to the same easement. It is very clear that
the action of the Hancock county court in discontinuing the state
road as a public highway could have no effect on-any right of way
vested in her by contract or otherwise, independently of any action
of said county court in establishing or maintaining the road as a
public highway. The order of the county court in discontinuing the
road as a public highway terminated the right of- way of the public
generally, which depended on the authority and action of the county
court for its existence, and also terminated the obligation on the
part of the county to maintain the road in a proper state of repair
as a public highway. But the order of the county court did not and
could not affect the private right of the petitioner to egress and in-
gress to her property, if such right existed, and could have been
asserted against the Trabue heirs. Paine’s Ex’x v. Storage Co., 37
U. 8. App. 539, 19 C. C. A. 99, and 71 Fed. 626. The distinction is
between a right in the public to use a public highway, depending for
its existence on the action of the county court, and a private right of
way acquired by grant, contract, or in other valid, legal method, such
as by estoppel.  But the question of such right, as we have said, was
one which it was the duty of -the court to consider and determine for
itself. -This the court did not do, and indeed the precise method
in which such an easement was acqujred or claimed is left uncer-
tain in this record. The record does suggest the probability that,
if the facts were clearly brought out, they would bring the petition-
er’s case within the doctrine announced in Paine’s Ex’x v. Sterage
Co., supra,
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Again, assuming that this right of way or easement was vested in
the petitioner as claimed, we concur with the learned circuit judge
in the opinion that a direct, permanent injury to, or the destruction
of, such right of ingress and egress, would, to the extent of the dam-
age actually sustained, be the taking of private property for public
use. Pumpelly v. Green Bay Co., 13 Wall. 166. And the damages
sustained by reason of such a taking would constitute a preferential
claim on the proceeds arising from the sale of property, entitled to
priority of satisfaction as against the bonds secured by the mortgage.
Such a claim in this respect could not be, and in the adjudications
has not been, distinguished from the ordinary claim to compensa-
tion for property taken or condemned for a right of way, or for the
purchase price of a right of way conveyed directly to a railroad com-
pany, or any part of such purchase price. Whether land for a
right of way is acquired by a railroad company by contract, con-
demnation, or unlawful taking, the owner is equally entitled to just
compensation, and the manner of taking or acquisition does not
change the nature or priority of the compensation justly due. It was
decided by this court in Trust Co. v. Bridges, 16 U. 8. App. 142, 6
C. C. A. 539, and 57 Fed. 753, that persons who convey a right of
way directly to a railroad company are entitled to a lien for the pur-
chase price prior to that of the mortgage bonds of the company.

It is difficult to understand, in view of the record, on what satis-
factory basis the court below undertook to apportion the damages
included in the judgment of the state court, so as to adjudge what
part was for injury to the right of ingress and egress; for, as we have
seen, the judgment included other elements of damage. There is,
however, no assignment of error on the action of the court in this
respect, though the objection is urged in the brief; and our conclu-
sion that the court below must adjudicate for itself the question of
right to recover, as well ag the amount of such recovery, renders any
further discussion of the case unnecessary at this time.

The distinction to which we have referred between the right to use
a public highway on the part of the public, arising out of the action
of the county court in establishing such a highway, and a private
easement acquired by grant or contract, sufficiently shows that the
Kentucky cases relied on hy counsel for appellant are inapplicable.
and comment on those cases is unnecessary. Indeed, the case of
Bradbury v. Walton, 94 Ky. 163, 21 8. W, 869, relied on by appellant,
clearly and elaborately states this distinction, and supports the view
we have expressed. The decree of the cireuit court is reversed, and
the cause remanded for further proceedings not inconsistent with
this opinion.
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AMERICAN STEEL & WIRE CO. v.‘ WIRE DRAWERS’ & DIE MAKERY
UNIONS NOS. 1 AND 3 et al.

(Circuit Court, N. D. Ohio, E. D. October 18, 1898.)

1. EQuity PrACTICE—FORMAL REQUISITES OF DEMURRER.

A demurrer to a bill, which is not in proper form, nor verified by the
defendant, nor certified by his counsel, as required by the equity rules,
must be disregarded.

2. SAME—PROCEDURE ON DEFECTIVE DEMURRER.

‘Where & demurrer to a bill is fatally defective under the equity rules,
the plaintiff may disregard it, and take a decree pro confesso at the proper
time, or may move to strike it from the files.

8. BAME—BILL AGAINST VOLUNTARY ASSOCIATIONS.

Voluntary associations cannot be sued as such, and a bill against such
associations by name, which also joins with them as defendants in its
caption a large number of individuals, but which contains no allegations
showing that such individuals compose, or are members of, such asso-

» ciations, is entirely defective as against the associations,
4. SAME—AMENDMENTS OF PLEADINGS.

Under the federal statute of amendments (Rev. St. § 954), and the equity
rules regulating the practice on amendments, a bill may be amended on
the hearing of an application for a preliminary injunction by supplying
allegations necessary to show that individual defendants on whom notice
of the application has been served are officers and members of a voluntary
association sought to be bound by the injunction, and the amendment
becomes effective at once for the purposes of the hearing, which, unless
new parties are made necessary thereto, or other considerations require
it, need not be postponed to await the issuance, service, and return of new
process, as it does not proceed upon the process of subpoena, but upon the
notice prescribed.

b, INJUNCTIONS—RESTRAINING ACTION BY VOLUNTARY ASSOCIATION.

An injunction to restrain action by a voluntary association need not be
directed against such association by name, an injunction against members
as individuals being effective to restrain illegal action by them in their
associated capacity, which effects all tae practical relief possible by in-
junction in such cases.

8. SAME—HEARING ON APPLICATION ¥OR PRELIMIXARY INJUNCTION—DISCHARGE
OF DEFENDANTS. .

On the hearing of an application for a preliminary injunction against a
large number of defendants, a showing that certain defepdants have not
been served, that no showing Is made against others, or that for other
reasons they would be entitled to discharge on final hearing, is imma-
terial, as such defendants may be served or connected with the alleged
unlawful acts on final hearing, and cannot be dismissed from the record
at such stage of the proceedings; and. it is one of the features of an inter-
locutory injunction that it reaches all who are parties, whether they have
been served with process or not, and binds all who have notice of it,

- whether parties or not. Nor is such a hearing changed in character to
that of a final hearing, and the showing rendered material to discharge
such defendants, by the fact that the action sought to be enjoined was
taken by defendants in the conduct of a strike against employers, on
the ground that a preliminary injunection, if granted, will end the strike,
as such result can only follow by the voluntary action of the defendants
in electing to abandon the strike, because they are not permitted to con-
duct it by means which the court pronounces unlawful.

7. SAME—EFFECT ON ABSENT PARTIEs—EQUITY RULES.

The effect of the reservation in equity rule 48, permitting a few individu-
als to sue or be sued as representing a numerous class, by which it is pro-
vided that ‘“the decree shall be without prejudice to the rights and claims
of all absent parties,” is only to prevent such decree from concluding such
parties, and to preserve their right to relitigate the same questions, and



