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amounts, cannot be made a means of putting before the jury the conclu-
sions of the witness drawn from sources of information which are not
in evidence. For the reasons stated, we hold it was error to direct a
verdict for the defendant, and the judgment must therefore be reversed,
and the case be remanded to the circuit court, with instructions to
grant a new trial

e ———{

CENTRAL TRUST CO. OFF NEW YORK v. WORCESTER CYCLE MFG. CO.
(Circuit Court, D. Connecticut. October 24, 1898.)

RECEIVERS—EFFECT OF APPOINTMENT—FORECLOSURE OF MORTGAGR.
The appointment of a receiver in a foreclosure suit does not constitute
a taking of possession of the property by the mortgagee, as against other
creditors, nor affect priorities, but the receiver holds possession for all
parties interested.

Butler, Notman, Joline & Mynderse and Cardoza & Nathan, for
complainant, :

€. Walter Artz, for receiver.

Seymour C. Loomis, for trustee. ,

Breed & Abbott, Perking & Jackson, A. L. Fele, and McBurney &
McBurney, and others, for attaching creditors. .

TOWNSEND, District Judge. A statement of the facts herein
will be found in the opinion of this court in Central Trust Co. v. Worces-
ter Cycle Mfg, Co., 86 Fed. 35. Upon appeal, the circuit court of ap-
peals modified the decree of this court so as to permit the trustee in
insolvency to be heard as to the rights of the creditors of the defendant
in its property or the proceeds thereof. The parties have since taken
testimony, and filed a stipulation, from which it appears that, at the
time of the commencement of this suit, the defendant was the owner
of certain bicycles, stock, supplies, and machinery; that a part thereof
was acquired before, and a part after, the making and recording of the
mortgage herein; that all of said property was then in the possession
of the sheriff, under certain writs of attachment, in suits by the cred-
itors of defendant; that, with their consent, the receiver took, and now
holds, possession of the property in dispute; and that, at the com-
mencemert of this suit, there were certain choses in action belonging
to this defendant, a part of which the receiver has collected. Further-
more, the American Surety Company of New York has appeared by its
counsel, who represented that it held a first mortgage upon that part
ol *be property herein sought to be foreclosed, which is situated at
Middletown, in the state of Connecticut, and that $85,000 and interest
remains unpaid upon said mortgage, and is now due and payable. A
suit brought by said American Surety Company to foreclose its said
mortgage, returnable to the September rule day, 1898, is now pend-
ing in this court, to which suit the complainant and defendant herein
are parties defendant. In view of these facts, it is unnecessary to
finally determine the right of possession of the property in dispute, as
between the receiver and trustee, until the value of said property and
the amount of the claims of the parties have been ascertained. Let
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an order be entered that said attaching creditors, on or before Novem-
ber 15, 1898, file with the receiver or the clerk of thJ:s court a state-
ment, under oath, of the amounts of their claims against the defend-
ant, and that the receiver, on or before November 15, 1898, ascertain
and report, as fully as may be, the condition of the estate, the present -
condition and value of the property in dispute, and the character and
amount of liabilities, secured and unsecured, due the creditors, so.far
as the same can be ascertained from the books of said'corl?oratlon,
and, further, make report to the court of his doings as receiver in carry-
ing on the business of the defendant.

November 23, 1898.

The receiver has now filed his report, showing that there are in his
hands assets, aside from machinery, of the value of $85,000, and that
the receiver’s liabilities aggregate nearly $60,000. In addition to this
amount, there are first mortgages for $165,000; the mortgage claimed
by complainant, made at the time the defendant corporation was organ-
ized, for $320,000; and about $227,000 of unsecured indebtedness by
notes and open accounts, apparently incurred for operating expenses
since the defendant corporation was organized. The defendant appears
to have carried on business for about one year, and the bonds issued by
- complainant were apparently turned over to the persons who had
formed the defendant corporation. It is evident that said unsecured
creditors will receive nothing, if complainant’s mortgage is upheld. In
these circumstances, complainant is bound to furnish satisfactory proof
that the bonds in suit were issued bona fide and for value. The trus-
tee in insolvency, on behalf of the general creditors, has interposed three
defenses, as follows: (1) The mortgage indebtedness is not proved;
{2) the suit was prematurely brought; (3) the mortgage is invalid as
to all property not particularly described.

As to the first point, the treasurer of the complainant’s corporation
testified, on his direct examination, that the whole $320,000 outstand-
ing in mortgage bonds was sold at par and interest to various parties.
Afterwards, on cross-examination, he testified that he believed they
were all issued in exchange for notes held by a former company. The
notes were not produced, nor was any definite statement furnished in
regard to them. I think the evidence is not sufficient to justify a
decree.

As to the second point, I think the guit was not prematurely brought,
at least so far as the interest due on the bonds at the time of its com-
mencement is concerned. The case seems to be directly within the rule
laid down by Judge, now Mr. Justice, Brewer, in Mercantile Trust
Co. v. Missouri, K. & T. Ry. Co., 36 Fed. 221, where the language of
the mortgage was the same as in this case.

As to the third peint, in my former opinion I stated that I thought
the rights of the mortgagee were superior to those of the trustee.
Since that time the question has been more fully argued, additional
cases have been cited by counsel, and I have re-examined the whole
subject. In view of the case of Ellis v. Railroad Co., 107 Mass. 1,
cited by counsel, and especially in view of the decision in Poland v.
Railroad Co., 52 Vt. 144, which was not cited by either counsel, I



586 90 FEDERAL REFORTER. -

think I was mistaken in applying the general doctrine of the cases cited
in my opinion to the special circumstances of this case. In any event,
as there will undoubtedly be an appeal from this decision, and as it is
desirable, in view of the facts already stated, to have all doubtful ques-
tions speedily and finally settled with the least possible expense, 1
think it best to decide all these questions in favor of the intervening
trustee, and to hold that the mortgage indebtedness is not sufficiently
proved, that the suit was prematurely brought, and that the mortgage
is invalid as to personalty situated in the state of Connecticut.

D'ESTERRE v. CITY OF BROOKLYN et al.
(Circult Court, E.'D. New York. November 26, 1898.)

1. Mux~icrraL Boxps—PoweR T0 MaRE NEGOTIABLE.

Negotiability is a usuzal and valuable feature of municipal bonds, and
a statute authorizing the issuance of bonds by municipalities will be con-
strued as giving power to make them negotiable, in the absence of pro-
visions clearly showing a contrary intention.

2. BSAME—ErrECT OF RECITAT IN BOxDs.

A recital in a municipal bond that it is issued In pursuance of a statute
referred to is conclusive against the municipality only as to matters of
fact, and does not estop it from denying the power of its officers to issue
such a bond under the statute. .

3. SAME—CONSTRUCTION OF STATUTE—REGISTERED BONDS.

The New York statute of 1892, as amended in 1893, provides for the
issnance by municipalities of either coupon or registered bonds, giving
the forms and requisites of each; among other things specifying that in
the case of registered bonds having no coupons “the bond shall also be
made payable to the person to whom it is issued, instead of to bearer.”
Laws 1893, c. 171, § 8. It contains no provision that such bonds may not
bhe made payable to the order of the person to whom they are issued, but
provides that ‘“the bonds, as they may be sold by the payees, may, on
the dates thereof, be registered in the name of the new purchasers.” Id.
Held, that it was not intended that registered bonds should not be nego-
tiable, and that upon thelr subsequent transfer, which was evidently con-
templated by the law, they should remain subject, in the hands of a bona
fide purchaser, to equities existing against the original payees.

4, SAME—TRANSFER—DEFENSES AGAINST ForMEr HOLDER.

Such bonds being negotiable when issued in strict conformity to the
statute, the fact that bonds are issued thereunder by a town with the
place for the name of the payee left blank, where in all other respects
they comply with the requirements of the law, and contain a certificate
of their registry, does not charge a subsequent purchaser with notice of
defenses existing against them in the hands of the person to whom they
were issued, Such an omission is merely an irregularity, which would at
most only put the purchaser on inquiry as to whether they had in fact
been issued to the person through whom he acquired them,

5, SaME—EFFECT OF REGISTRY.
The registration of municipal bonds does not deprive them of their ne-
s gotiable guality, when voluntarily transferred by their owner.
8, SAME—E¥rFEcT OF CERTIFICATE OF REGISTRATION.
~An indorsement on a municipal bond, when it is issued, that it is regis-
tered, though not signed by the officers of the municipality, is a part of
the bond, and, in connection with a recital that the bond is issued in pur-
guance of a statute which requires its registration, estops the municipality
from denying its registration.



