ROLLINS V. BOARD OF COM’Rs. 575

the people to show a title accruing within 40 years, and also that the
land had been vacant within the prescribed period, or that within that
time they have received the rents and profits.

None of these cases were decided under the present section 362 of the
Code. By its provisions it must appear that the cause of action arose
within 40 years, rather than that the title acerued within the stated
period. What is meant by “cause of action”? Obviously that at some
time previous to the action the people acquired the title, and that some
person is wrongfully withholding the possession from the people, and
that such wrongful withholding has not continued on the part of the
present occupant or his predecessors to whom he stands in privity of
estate for the period of 40 years before the action was begun. The
New York Code of Civil Procedure (sections 370, 371) states what shall
constitute adverse possession. The land in question has not been
“usually cultivated or improved,” nor “protected by a substantial inclo-
sure,” nor “used for the supply of fuel or fencing timber, either for the
purposes of husbandry or for the ordinary use of the occupant™; nor has
there been, so far as the evidence in this action shows, an actual occu-
pation under a claim of title during the full period of 40 years preced-
ing the action by the state. It may be that various persons have
claimed the ownership and asserted rights of possession, but there has
been no exclusive assertion of such claim by parsons who stand to each
other in the relation of privity of estate. By using the words “cause of
action,” it is the evident purpose to protect unoccupied lands of the
state, of which it may have acquired title at a period more than 40 years
previous to the time of action, and indulging the presumption that such
title carries possession, unless it appear that there has been a posses-
sion inconsistent with the state’s ownership, which has continued for
the space of 40 years.

It follows from the views herein expressed that the complainants in
the foreclosure action should have the usual decree of foreclosure, with
costs against the defendants contesting such action, and that the cross
bills should be dismissed, with costs to the defendants contesting the
same,

ROLLINS et al. v. BOARD OF COM'RS OF RIO GRANDE COUNTY.
(Circuit Court of Appeals, Eighth Circuit. November 7, 1898.)
No. 1,029,

L Mgmcrmn CORPORATIONS — AcCTION ON CoUNTY WARRANTS— BURDEN OF

ROOF.

In an action on county warrants, where the only defense is that the
county had exceeded the constitutional limit of indebtedness, the introduc-
tion of the warrants, properly executed, and proof of their ownership by
the plaintiff, make a prima facie case, and place on the defendant county
the burden of proving by competent evidence the facts necessary to show
that, when the indebtedness represented by the warrants was created, the
county was incapacitated by the limitation from incurring the same,

2. SAME—CONSTITUTIONAL LIMIT OF INDEBTEDNESS.
In determining the indebtedness of a county of Colorado with reference
to the limitation placed on such indebtedness by the state constitution,
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debts created prior to August 1, 1876, when the state was admitted !nto the
Unpion, and the constitution became effective, are not to be considered.
8. BAME—EVIDENCE—BSTATEMENTS OF COUNTY FINANCES.

Gen. 8t, 1883, p. 286, § 150, requires boards of county commissioners to
make out semiannual statements at their regular sessions in January and
July in each year, which statements shall show the indebtedness of tire
county in detail, and contain a detailed account of the receipts and ex-
penditures for the preceding six months, and shall be published or posted
as therein prescribed, and be entered of record by the clerk. Held, that
statements designated “quarterly reports,” which did not purport to have
been made out through any action of the county board, nor conform to the
requirements of the statute in giving details of receipts or expenditures,
and which were not shown to have been published or posted, and were
merely certified by the county clerk as being correct statements of the
expenditures of the county as appeared from the books of his office, were
not receivable in evidence, as the statements required to be made by the
statute, to establish the indebtedness of the county at the times of their
dates.

4. B8AME—STATEMENTS A8 OFFICIAL RECORDS.

Nor were such statements admissible, under the general rules of evidence,
as official records to prove that the indebtedness of the county was the
amount therein recited, being merely the conclusions of the clerk drawn
from whatever books or papers he may have examined in reaching such
result, and the books and records of the office being themselves the primary
evidence of whatever facts they show.

5. SAME—EVIDENCE OF DATE OF INDEBTEDNESS—DATE OF WARRANT OR CLAIM.

Neither the date of a county warrant nor of the claim on which it was
issued is evidence of the date of the creation of the indebtedness.

8. SaME—REcCITALS IN CLAIM.

A recital in a claim filed against a county of the date when the services
were rendered on account of which the claim is made is merely evidence
of such date to go to the jury, and a court is not justified in basing its
charge on the assumption that such recital is conclusive.

7. 8aME—COoUNTY RECORDS As EVIDENCE.

Entries in the records of a county, made by the clerk in due course of
business, either under the express provisions of a statute or in the usual
course of official duty, are admissible in evidence in behalf of the county,
and it is no objection to the admissibility of such an entry, offered for the
purpose of showing the date when an indebtedness represented by a war-
rant sued on was created, that it was in the form of a tabulated statement
of the expenses of an election held on a certain date, identifying by num-
ber, date, and name of payee the warrant in suit as one Issued in payment
for services rendered at such election.

8. SaME—CLAIM FILED AGAINST COUNTY AS EVIDENCE,

Where a county warrant declared on and introduced in evidence shows
on its face that it was issued on account of a claim bearing a certain num-
ber, a certified copy of such claim from the county records is admissible
on behalf of the county as evidence of the date of the rendition of the
serviced for which the claim was filed.

9., SAME—TRIAL—TABULATING EVIDENCE IN AID OF JURY.

In an action against a county on a large number of warrants of different
dates, tried to a jury, and contested on the ground that the indebtedness
represented by such warrants was created when the county was indebted
beyond the constitutional limit, which involves the ascertainment of the
date of the creation of each item of such indebtedness, and of the indebt-
edness of the county on each of such dates, it is proper for the court, in
aid of the jury, to admit the testimony of a competent person, who has
prepared a tabulated statement in writing, summarizing the material facts
shown by the books and records, which are themselves in evidence,

In Error to the Circuit Court of the United States for the District
of Colorado.
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E. F. Richardson (Thomas M. Patterson and Horace N. Hawkins,
on the brief), for plaintiffs in error.
Charles M. Corlett, for defendant in error.

Before SANBORN and THAYER, Circuit Judges, and SHIRAS,
District Judge.

. SHIRAS, District Judge. This action was brought to recover judg-
ment on a number of county warrants issued by the defendant county
in the years 1882, 1883, 1884, 1885, and 1886. Upon the trial before
the court and jury the warrants were introduced in evidence, it being
admitted that they were properly executed, the defense relied on be-
ing the claim that at the dates of the creation of the indebtedness rep-
resented by the warrants the county had incurred debts up to or in
excess of the limit fixed by the constitution of Colorado, and therefore
the indebtedness represented by the warrants sued on, and the war-
rants themselves, were invalid and void. Upon the conclusion of the
evidence, the court, in effect, instructed the jury that the defense was
sustained by the evidence, and that the verdict must be for the defend-
ant. During the introduction of the evidence many exceptions were
saved on behalf of the plaintiff, and upon these and the exceptions taken
to the charge of the court, errors to the number of 68 are assigned,
but it will not be necessary to consider these seriatim, as the questions
presented thereby are controlled by a few general propositions.

In the course of the charge the court, referring to the warrants sued
on, said to the jury that:

“There is no doubt about the honesty of these debts. These warrants were
issued for claims which were good and valid against the county, but, the con-
stitution having provided that a county shall not exceed certain limits in re-
gard to its indebtedness, if they do, it cannot be collected.”

Under such circumstances the introduction of the warrants, properly
executed, and proof, which was introduced, of the ownership thereof
by the plaintiff corporation, made out a prima facie case in favor of
the plaintiff, and thereby the burden was placed upon the defendant
county to prove by competent evidence the facts necessary to sus-
tain the defense pleaded, to wit, that when the indebtedness repre-
sented by the warrants sued on was created the county was incapaci-
tated from incurring the same by reason of the limitation imposed by
the state constitution upon the debt-creating power of the county.
Board v. Standley (Colo. Sup.) 49 Pac. 29. The constitution containing
the limitation became operative on the 1st day of August, 1876, when
Colorado was admitted into the Union as a state, and by its terms it
is not applicable to debts contracted before its adoption; or, in other
words, in determining whether a county hags reached the constitutional
limit, indebtedness created before August 1, 1876, is not to be included
in the computation. TLake Co. v. Rollins, 130 U. 8. 662, 9 Sup. Ct.
651. For the purpose of proving the amount of the indebtedness
existing against the defendant county at different dates, the defendant
offered, and over the objection of plaintiff there was received, in evi-
dence a number of reports, called “quarterly reports,” certified to by the
clerk of the county; and in the charge to the jury the court accepted
the recitals contained in these reports as conclusive evidence of the

90 I*.—37
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ampunt ‘'of the indebtedness then outstanding against the county; and
thus we have presented the question whether these reports, or the
recitals therein contained, were: competent evidence on the issues
arising in this case. In the General Statutes of Colorado for 1883
(page 286, § 150) it is enacted that:”

“It shall be the duty of the board of county commissioners of each county,
to make out semi-annua] statements at the regular sessions in Januvary and
July, at which times, they 'shall have such statement ptiblished 1h some weekly
newspaper, published in the county, if ‘there be such published, and if there
be no newspaper published in the county, such commissioners shall cause such
statements to be posted in three conspicuous places in sald county, one of
which shall be at the court house door, and such statement shall show the
amount of debt owing by the county, in what the debts consist, what pay-
ments if ‘any have been made upon the same, the raté of interest that such
debts are drawing; also detailed account of the receipts and expenditures of
the county for the preceding months in which shall be shown, from what officer
and on what account any money has been received and the amounts and to
what individuals, and on what account any money has been paid and the
amounts, and shall strike the balance showing amount of deficit, if any, and
the balance in the treasury, if any, and the statement thus made, in addition
to being published, as before specified, shall also be entered of record Ly the
clerk of the board of county commissioners in a book to be kept by him for
that purpose only, which book shall be open to the inspection of the public at
all times.”

Counsel for the defendant, in offering the reports, cited the section
just quoted as the authority for their competency. The reports re-
ceived in evidence were in the following form:

Quarterly Report of HExpenditures of Rio Grande County for the Quarter
Ending September 30, 1882,

Total warrants outstanding July 1, 1882. . 0.iiiiicareaciotrenens $507 61
On account of road ...ovveevivrranccnnessvnnoacnns S 88
‘Warrants issued for quarter ending Sept 30 18£>°
Here follows statement of 17
Warrants issued for different purposes, aggregating. .eeeeeveese.. 12,826 95

' 863,097 44
Principal D, N. & Summit Toll-Road bonds. csevevecensessssvacess 6000 00

Total wt. and bonded indebtedness Oct. 1, 1882, ...0c0vuvees. $6D.997 44

“State of Colorado, County of Rio Grande—ss.: We, the undersigned, do
hereby certify that the above and foregoing is a true and correct statement of
the expenditures of Rio Grande county for the quarter ending Sept. 30, 1882, as
appears from the books in the clerk’s office of said county this 17th day of
October, 1882, , Chairman Bd. Commissioners.

“J. W, Ross, County Clerk.”

The other reports put in evidence are in the same form, except the
certificate, which, in some instances, reads:

“1, James W. Ross, county clerk, hereby certify that the foregoing is a true
and correct statement of the expenditures of said county for the quarter ending
[giving date], and of the financial condition of the same on said date.

‘“James W. Ross, County Clerk.”

And in others is as follows:

“I, James W. Ross, county clerk, hereby certify that the foregoing is a true
and correct statement of thé expenditures of said ecounty for the quarter ending
June 30th, 1883, as appears from the books in my office this 30th day of June,
1883. James W, Ross, County Clerk.”
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These reports do not purport to be the semiannual statements re-
quired by the statute above recited. They are headed “Quarterly State-
ments.” They are not signed by or certified to by the beard of com-
missioners of the county. They do not contain a detailed statement of
the receipts and expenditures, nor do they strike a balance showing
the condition of the county treasury. It does not appear that they
were published or posted as the semiannual statements authorized by
the statute, and, as they do not contain the facts required by the stat-
ute, and do not purport to represent any action taken by the board
of commissioners of the county, they cannot be received as statements
authorized to be made by section 150 of the General Statutes of 1883.
Neither are they admissible under the rule that admits in evidence
“official registers or records kept by persons in public office in which
they are required, either by statute or by the nature of their office, to
write down particular transactions occurring ‘in the course of their
public duties, or under their personal observation.” 1 Greenl. Ev. §
483; Evanston v. Gunn, 99 U. 8. 660; White v. U. 8., 164 U. 8. 100,
17 Sup. Ct. 38; In re Hirsch, 74 Fed. 928.

The portion of these reports which the court relied on as proof con-
clusive of the amount of indebtedness owing by the county is the
recital therein that at a given date the outstanding warrants of the
county amounted to a named sum. This statement is merely a conclu-
sicn drawn by the clerk from whatever books or papers he may have
examined in reaching the result stated. It is entirely clear that it
would not have been permissible to defendant to have called as a wit-
ness the clerk of the county, and to bave asked him what he found,
upon examination of the ¢ounty records, was the indebtedness of the
county in the years 1882, 1883, and so on, because such evidence would
be hearsay, and would be substituting the judgment of the witness for
that of the jury upon one of the material matters in issue in the case.
If the records of the county contain any competent evidence tending
to show the amount of the indebtedness of the county at any particular
date, the records would be the primary evidence, and these should be
introduced, instead of a bare recital, such as is found in the reports in
question. It will be noticed that these reports do not state that they
are copies of any records, or of any entries upon the records, of the
county, but only state that on a given date the amount of the out-
standing warrants was a named sum; and in none of the certificates
signed by James W. Ross, as clerk, is it certified that the amount
named is correct. But, even if the certificates did so certify, we are
not aware of any rule of evidence which would justify the reception
of such statements in evidence, when it clearly appears that the same
are but conclusions of the clerk, drawn, possibly, from his examination
of the records in his charge; although that is not made clear. A=
already stated, the court, in the charge to the jury, relied solely upon
the recitals found in the quarterly report for June 30, 1882, as the
evidence justifying the final instruction to the jury to find for the de-
fendant; and, as we hold that the recitals in these reports of the
amount of outstanding warrants were not competent evidence, it fol-
lows that it was error to admit them in evidence, and, eliminating them
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from consideration, there was no foundation to sustain the action of the
court in directing a verdict for the defendant.

In support of the defense relied upon, it was also incumbent on the
defendant to prove the date of the ecreation of the indebtedness, evi-
denced by the several warrants sued on, as that was a necessary step
in ascertaining whether the indebtedness, when created, exceeded the
constitutional limit; and in support of its contention in this respect the
defendant offered in evidence a large number of bills or accounts in
favor of various parties and against the county, which were tabulated
in Exhibits 3 and 4, to which objection was made that there was no
competent evidence showing the time of the creation of the claims
represented by these accounts, and thereupon the court ruled that,
where the account showed the date when the services were rendered,
it would be received as showing the date of the creation of the in-
debtedness; that where the date of the rendition of the service was
not stated on the bill, but the account was dated, that would be ac-
cepted as the date of the accruing of the indebtedness; and that where
the account was not dated, and failed to state the date of the rendition
of the service, the date of the warrant issued therefor would be taken
as the date of the accruing of the indebtedness. 1In this ruling the trial
court was clearly in error. There is no presumption of law that an
indebtedness for which a county warrant is issued did not exist at a
date prior to that of the warrant, and, as a matter of fact; it is well
known that, as a rule, warrants are issued as evidence of a pre-existing
indebtedness; and therefore the court was not justified in assuming
that the indebtedness was created at the date of the warrant, simply
because the defendant was unable to show when the debt was created.
Board v. Standley (Colo. Sup.) 49 Pac. 29; People v. Board of Com'rs
{Colo. App.) 52 Pac. 748; Wilder v. Board of Co. Com’rs, 41 Fed. 572.

- So, also, it was error to accept the mere date of an account as evi-
dence of the creation of the indebtedness represented by the items
thereof, for it is apparent that in such cases the date is intended to
show the time of the rendition of the account, and not the time of the
rendition of the services.  In the cases wherein the accounts or bills
set forth the dates of the rendition of the services, the utmost that
could be claimed therefor would be that such statements could be con-
gidered in connection with any other facts tending to show when the
services were rendered, it being for the jury to determine from the en-
tire evidence whether the date of the rendition of the services was
proven or not; and clearly, therefore, the court erred in ruling that,
where the items of the account were dated, such dates would be taken
as conclusive, which was the effect of its ruling on this point.

. Error is also assigned upon the action of the court in admitting in
evidence what is termed in' the record “Defendant’s Exhibit No. 1,”
which is a duly-certified copy of a tabulated statement of the expenses
incurred at the November election in 1883, and which shows the fees
earned by the judges, clerks, and canvassers in the several election
precincts of the county, and which exhibit was offered for the purpose
of proving that George W. Stoner had earned a fee of $2.50 as clerk
in precinct No. 5, for which it was claimed warrant No, 3,632 had
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been issued,—that being one of the warrants declared on by the plain-
tiff company, and the evidence being offered to show when the debt
accrued for which the warrant was issued. With reference to this
class of evidence the rule is that entries made in due course of busi-
ness in the records of a county, either under the express provisions of
a statute or in the usual course of official duty, may be introduced in
evidence, when pertinent to an issue in dispute, either by the produe-
tion of the original record or by a duly-certified copy. Underh. Ev.
§ 142¢; 1 Greenl. Ev. § 483. It is suggested that this general rule
ought not to be held applicable in cases to which the county is a
party, and wherein the county seeks to make evidence, in its own
behalf, out of entries upon its own records. In this case the entries,
when made, were against the interest of the county, being admissions
of indebtedness against it, and were made at a time which precludes
the assumption that they were made for the purpose of manufacturing
evidence to be used in defeating the claims sued on in this case; and
we do not see any good reason why the entries are not competent
on behalf of the county, if they would be competent on behalf of any
resident thereof.
In 1 Greenl. Ev. § 483, in commenting on the question, it is said:

‘“The extraordinary degree of confidence, it has been remarked, which is
reposed in such documents, is founded principally upon the circumstance that
they have been made by authorized and accredited agents appointed for the
purpose; but partly also on the publicity of their subject-matter. 'Where the
particular facts are inquired into and recorded for the benefit of the public,
those who are empowered to act in making such investigations and memo-
rials are in fact the agents of all the individuals who compose the state; and
every member of the community may be supposed to be privy to the investiga-~
tion. On the ground, therefore, of the credit due to agents so empowered, and
of the public nature of the facts themselves, such documents are entitled to an
extraordinary degree of confidence, and it is not necessary that they should be
confirmed and sanctioned by the ordinary tests of truth.”

In Underh. Ev. § 142¢, in discussing the admissibility of entries con-
stituting portions of the public records, it is said:

“The general notoriety of the matters to which such entries relate, the public
and official character of the books and of those who keep them, the fact that
the entries are made by an officer who is under oath, that they are required
or authorized to be made by law, or else are made in the usual course of official
duty, without any present motive to misrepresent, combine to give the evi-
dence obtained from such sources peculiar force and value. To give an official
character to a publie record or register it is not essential that it should have
been authorized or ordered to be kept by statute. It is the duty, if not the
right, of every oflicial to keep a record of his public transactions whenever
such a practice is a common and appropriate mode of evidencing them. 7This
record, whether required to be kept by statute or not, is a public record.”

In Owings v. Speed, 5 Wheat. 420, the supreme court, Mr. Chief
Justice Marshall speaking for the court, said:

“There was also an exception taken to the opinion of the court in allowing
the book of the board of trustees [of Bardstown, Ky.], in which their proceed-
ings were recorded, and other records belonging to the corporation, to be given
in evidence. The book was proved by the present clerk, who also proved the
handwriting of the first clerk and of the president, who were dead. The trus-
tees were established by the legislature for public purposes. The books of
such a body are the best evidence of their acts, and ought to be admitted when-
ever those acts are to be proved.”
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In Dill. Mun. Corp. § 304, the rule is stated to be that:

“A public or municipal corporation, required by law to keep a record of !ts
public or official proceedings, may itself use such records as evidence in suits
to which it is a party; but the records must first be properly authenticated.”

It will be borne in mind that this Exhibit 1 was not offered in evi-
dence to establish the existence of a disputed claim against the county,
or to show that a particular claim had been allowed by the county
authorities, but it was offered by the defendant as evidence tending to
show the date of the creation of the indebtedness represented by war-
rant No. 3,632, being one of the warrants sued on by the plaintiff com-
pany. In the petition the form of the warrants sued on is set forth,
and it thus appears that each warrant on its face recites the number
of the bill for which it was issued, and in the tenth paragraph of the
petition it is averred:

“That prior to the 27th day of January, 1887, the said board of county com-
missioners audited and allowed the claims of various persons against said
county, and thereupon warrants were issued in said form by said board in
number and amount and to the persons as hereinafter set forth in Exhibit A,
hereunto attached, and made part hereof, and for the purposes and services
mentioned in said Exhibit A.” '

This exhibit thus attached to and made part of the petition is a
tabulated statement of the warrants sued on, in the following form:

No. Date, To Whom. Amt.

For Wl:[at. ‘ Registered.

Election.

3632 , Jan. 8, '84 | Geo. W. Stoner. Nov. 10, 1885. ) $2.50

If this exhibit had given the date of the election at which the serv-
ices were rendered for which warrant No. 3,632 was issued to George
‘W. Stoner, it would not have been necessary for the defendant to in-
troduce evidence on that point; but, as the date was not given, it be-
came necessary to prove the same, and it was to that end that Exhibit
1 was offered and received in evidence. This warrant, No. 3,632, upon
its face showed that it had been issued for a bill bearing the number
2,563, and therefore pointed to that bill as the proper source of informa-
tion for determining the consideration for which the warrant was is-
sued, and thereupon the defendant offered a properly certified copy of
the bill, it being the Exhibit 1 to which exception was taken by the
plaintiff company. It will be noticed that in the petition it was
averred, in substance, that the board of commissioners of the defendant
county had properly allowed the claim of George W. Stoner in the
sum of $2.50 for election services rendered to the county, and for such
claim had issued to him warrant No. 3,632, and upon the introduction
of this warrant in evidence it appeared on its face that the bill for
which it was issued was numbered 2,563, and this bill, thus numbered,
was then offered as evidence upon the point of the date of the services
for which the warrant was issued. As we understand it, it is the cus-
tom, in keeping the records of the county, to number each bill that is
presented to and allowed by the commissioners, and, when warrants
are made out, they refer to the number of the bill for which they are
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issued, and thus a convenient record is made for connecting the war-
rants with the claims for which they are issued. The mere fact that
Exhibit 1 is in the form of a tabulated statement made by the county
clerk of the expenses incurred at the election of November, 1883, is
immaterial, because it appears that the statement in this form became
bill No, 2,663, in part payment of which warrant No. 3,632 was issued;
and in plaintiff’s petition, as already stated, it is averred that the
claims for which the warrants sued on were issued were all audited and
allowed by the county board of commissioners. In other words, the
plaintiff company, by the averments in the petition and the evidence
offered by it, admitted that warrant No. 3,632 was issued Janvary §,
1884, to George W. Stoner, for election services rendered the county,
the bill for which the warrant was issued being numbered 2,563. Un-
der these circumstances we hold it was open to the defendant county
to introduce bill No. 2,563 in evidence for the purpose of throwing
light upon the question of the date of the services for which warrant
No. 3,632 was issued. Unless evidence of this character can be admit- -
ted, it would be practically impossible for the county to connect the
warrants sued on with the services for which they were issued, after
the lapse of so many years; and as these bills form part of the records
of the county, and were made under circumstances which preclude the
idea that they were made in the interest of the county as self-serving
declarations, we hold that the same were admissible upon the issue
involved.

A number of exceptions were taken to the testimony of John W:
Crump, a witness on behalf of the defendant county, who had pre-
pared tabulated statements from the records and books of the county,
and which were admitted in evidence. It is clearly apparent that on
the trial of a case of this character before a jury, which involved the
ascertainment of the amount of the indebtedness of the county on
many different dates through a period of a number of years, and also
required proof of the dates of the creation of the debts represented by
the warrants sued on, it would be absolutely impossible for the jury
to retain in their memories the dates and ainounts of the numberless
items put in evidence, and it would be difficult for them to take mem-
oranda thereof; and yet, without such an aid to their memories, it
would be impossible for them to reach an intelligent verdict. In such
cases it is admissible to pursue the method adopted by the trial court;
that is, to have the books, papers, and other items of original evidence
offered and received, and, in connection therewith, to admit the testi-
mony of a competent person, who has prepared a tabulated statement
in writing, summarizing the numerous items offered in evidence. The
original sources of information being in evidence, the correctness of
the tabulated statement can be readily verified by an examination of
the witness, and a comparison with the sources from which the state-
ment has been compiled, and, being thus verified, it becomes a valuable
aid to the jury. Where, however, statements of this kind are offered
in connection with the testimony of the person who has tabulated the
same, care must be taken to confine the same to matters included within
the primary evidence properly introduced, for this method of summa-
rizing, for convenience sake, numerous items, giving the date and
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amounts, cannot be made a means of putting before the jury the conclu-
sions of the witness drawn from sources of information which are not
in evidence. For the reasons stated, we hold it was error to direct a
verdict for the defendant, and the judgment must therefore be reversed,
and the case be remanded to the circuit court, with instructions to
grant a new trial

e ———{

CENTRAL TRUST CO. OFF NEW YORK v. WORCESTER CYCLE MFG. CO.
(Circuit Court, D. Connecticut. October 24, 1898.)

RECEIVERS—EFFECT OF APPOINTMENT—FORECLOSURE OF MORTGAGR.
The appointment of a receiver in a foreclosure suit does not constitute
a taking of possession of the property by the mortgagee, as against other
creditors, nor affect priorities, but the receiver holds possession for all
parties interested.

Butler, Notman, Joline & Mynderse and Cardoza & Nathan, for
complainant, :

€. Walter Artz, for receiver.

Seymour C. Loomis, for trustee. ,

Breed & Abbott, Perking & Jackson, A. L. Fele, and McBurney &
McBurney, and others, for attaching creditors. .

TOWNSEND, District Judge. A statement of the facts herein
will be found in the opinion of this court in Central Trust Co. v. Worces-
ter Cycle Mfg, Co., 86 Fed. 35. Upon appeal, the circuit court of ap-
peals modified the decree of this court so as to permit the trustee in
insolvency to be heard as to the rights of the creditors of the defendant
in its property or the proceeds thereof. The parties have since taken
testimony, and filed a stipulation, from which it appears that, at the
time of the commencement of this suit, the defendant was the owner
of certain bicycles, stock, supplies, and machinery; that a part thereof
was acquired before, and a part after, the making and recording of the
mortgage herein; that all of said property was then in the possession
of the sheriff, under certain writs of attachment, in suits by the cred-
itors of defendant; that, with their consent, the receiver took, and now
holds, possession of the property in dispute; and that, at the com-
mencemert of this suit, there were certain choses in action belonging
to this defendant, a part of which the receiver has collected. Further-
more, the American Surety Company of New York has appeared by its
counsel, who represented that it held a first mortgage upon that part
ol *be property herein sought to be foreclosed, which is situated at
Middletown, in the state of Connecticut, and that $85,000 and interest
remains unpaid upon said mortgage, and is now due and payable. A
suit brought by said American Surety Company to foreclose its said
mortgage, returnable to the September rule day, 1898, is now pend-
ing in this court, to which suit the complainant and defendant herein
are parties defendant. In view of these facts, it is unnecessary to
finally determine the right of possession of the property in dispute, as
between the receiver and trustee, until the value of said property and
the amount of the claims of the parties have been ascertained. Let



