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NATIONAL BANK OF COMMERCE IN DENVER v. ALLEN et al.
(Circuit of Appeals, Eighth Circuit. October 31, 1898.)

No. 1,037.
1 CORPORATIONS-POWERS-INDORSEMENT OF NOTES.

A corporation organized to carryon a mercantlIe business has power to
indorse notes of a third person from whom it buys merchandise in pay-
ment for such merchandise.

2. SAME-LIABILITY OF ONE CORPORATION FOR ACTS OF ANOTHER-AGENCY.
Neither the fact that a bank held as collateral security a majority of the

stock of a mercantile corporation, nor that one of its officers was for a
time a director of the mercantile company, renders the latter the agent of
the bank, so as to make the bank liable to creditors of the company for
misrepresentations as to Its financial condition made by its officers.

8 SAME-INSOLVEKCy-POWER TO PREFER CR'WITORS.
A private business corporation has the same power to prefer creditors

as an individual, and, though insolvent, so long as it retains the custody
and control of its property may dispose of the same so as to pay the claims
of one or more of its creditors, to the total exclusion of other equally mer-
Itorious claims.

4 SAME-STOCKHOLDERS-RIGHT OF PLEDGOR TO VOTE.
Under 1 Mill's Ann. 81. Colo. §§ 495, 496, which authorize persons holding

stock in a corporation as trustees to vote the same, but provide that a
pledgor may vote the stock pledged, one to whom stock has been trans-
ferred to hold as collateral security for an indebtedness to a third party is
not a trustee, but the transaction is, In effect, a pledge, and, in the absence
of express agreement, the pledgor Is entitled to vote the stock.

6. SAME-PREFERENCE OF CREDITORS-UNDUE INFI,UENCE.
A bank is not required to give' notice of a claim against a mercantlIe

corporation" or the amount of such claim, nor does the fact that It exercises
the moral influence which It possesses over the company as a large creditor,
to induce it to grant a preference, render it liable to other creditors for
the amount received In payment of its claims, where It had no actual con·
trol over the action of the company.

6. JURISDICTION OF FEDERAL COURTS - INTERVENTION IN CREDITORS' SUIT-
AMOUNT OF CLAIM.
Where a judgment creditor whose judgment exceeds $2,000 has filed a

creditors' bill in a federal court in behalf of himself and all other creditors
who desire to come In" to reach and subject a special fund alleged to have
been acquired by a third party in fraud of the rights of the creditors of
the judgment defendant, and the court has acquired jurisdiction over such
fund, It has jurisdiction to entertain a petition of intervention by another
creditor desiring to become a party to the bill, and claiming an interest
in the fund, though the amount of his judgment is less than $2,000.

'1. SAME-LIMITATION OF JUDICIARY ACT.
The provision of the jUdiciary act limiting the right to sue in a federal

court to cases which involve $2,000, exclusive of interest and costs, does
not apply to a case where a judgment creditor intervenes and becomes a
party to a creditors' bill already filed by a judgment creditor whose judg-
ment exceeds the jurisdictional amount, in behalf of himself and all other
creditors similarly situated who desire to come in.

Appeal from the Circuit Court of the United States for the District
of Colorado. .
This was a creditors' bill, which was exhibited by George A. Allen and oth-

ers, the appellees, composing the firm of Paris, Allen & Co., against the Na-
tional Bank of Commerce in Denver, the appellant, and against the A. K.
Clarke Mercantile Company, hereafter termed the "Mercantile Company."
The bill was filed by Paris, Allen & Co., as judgment creditors of the Mer-
cantile Company, for their own benefit, and for the benefit of such other
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crel1ltors of t4e Mercantile COl11pany as might thereafter join In the
proceell.lng 'and contribute to the expense thereof; whereupon several other
judgment .credit0rs of the Mereantile Company did unite in the proceedings
and become parties eomplainant.
The relief sought is based upon grounds set forth in the bill of complaint,

which may be summarized as follows: The Mercantile Company was organ-
ized on or about April 26, 1893, under the laws of the state of Colorado, for
the ostensible purpose of acquiting and succeeding to the business of A. K.
Clarke, who for some time preViously had been engaged in the wholesale and
retail liquor business in the city of Denver, Colo., which business was trans-
acted in the name of A. K. Clarke & Co. The capital of the Mercantile Com-
pany was fixed at $200,000, consisting of 2,000 shares, of the par value of
$100 each, and the stocl{ was all issued to said Clarke and two other persons
by him designated, as full-paid stock, in exchange for the stock of liquors,
warehouse receipts, and other property formerly belonging to said Clarke.
1,008 shares of said stock were issued to Clarke personally, and 1 share each to
two other persons, who forthwith became directors and officers of the corpora-
tion. Clarke was at the time indebted to the National Bank of Commerce in
Denver, the appellant,in the sum of $50,000, and he forthwith assigned the 1,998
shares of stock in the Mercantile Company to said bank, as collateral security
for his individual indebtedness. Immediately upon its organization the Mercan-
tile Company engaged in the wholesale liquor business at the place formerly
occupied by Clarke, and continued to transact such business until January
10, 1895, and in thC;l meantime became indebted to the firm of Paris, Allen &
Co., for liquors purchased, in the sum of $3,250, and to the other complainants
as well, the total indebtedness aggregating about $20,000. The aforesaid
indebtedness was cOntracted with the full knowledge of the National Bank of
Commerce in Denver, hereafter termed the "Bank," which was acquainted
with the purchases that were from time to time made by the Mercantile
Company. Upon Its organization the Mercantile Company guarantied and
indorsed the. individual obligations of saiel Clarke to the bank; doing so, as
the bill alleged, without consideration, and for the purpose of creating a ficti-
tious indebtedness from the Mercantile Company to the bank. On or about
January 10, 1895, the Mercantile Company sold and transferred its property
and assets to another corporation, called the "Colorado Mercantile Com-
pany," for the sum of $50,000, the whole of which sum, when received, was
paId to the defendant bank. The complaInants below further charged, on
information and belief, that the Mercantile Company was organized for the
purpose of enabling Clarke to avoid the payment of his individual debts,
amounting at the time. to $50,000; that the sale by the Mercantile Company to
the Colorado Mercantile CompanY, in January, 1895, was made for the sole
purpose of enabling the vendor to avoid the payment of Its just debts, particu-
larly the several debts due to the complainants, and for the purpose of hin-
dering and delaying its creditors In the collection of their debts, and to secure
the payment of the Indebtedness due from Clarke individually to the bank;
and that by the sale made by Clarke to the Clarke }fercantile Company, and
by the assignment of Clarke's 1,998 shares of stock to the defendant bank, as
collateral Gecurity, the bank became the sole owner of the property of the
Mercantile Company, and conducted the wholesale liquor business in the name
of the latter company, for its sole use and benefit, from April, 1893, until the
sale in January, 1895, to the Colorado Mercantile Company. The complain-
ants also charged that during the last-mentioned perIod the bank, a.cting in
the name of the Clarke Mercantile Company, published to the commercial
world that the stock of said company had been fully paid up by the sale and
transfer of Clarke's stock of goods to said company; that the value of the
property and assets of said company exceeded $115,000; that its debts did
not exceed $10,000; that the foregoing ,statements were made for the purpose
of deceiVing persons who had dealings with the Mercantile Company, and to
induce such persons to sell goods to said company; that thereby the complain-
ants were In fact induced to sell goods to the Mercantile Company, shortly
prior to the sale of its business to the Colorado Mercantile Company, which
goods were on hand at the time of said sale; and that the proceeds thereof,
on the occasion of such sale, were paid to and received by the defendant bank,
and were stlll beld by it. They further charged that the Mercantile Company
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was at no time Indebted to the bank In a sum exceeding $10,000. It was
finally charged that the business aforesaid was conducted in the manner
aforcsaid,-that is to say. by the bank in the name of the Clarke Mercantile
Compan.r,-"for the purpose of covering and concealing a secret trust in favor
of the said respondent bank, and for the purpose of hindering. delaying, and
defrauding the creditors of said respondent company, and particularly your
orators, in the collection of theIr just claIms and demands against the saId
respondent company."
The bank, by its answer, denied, In substance, that the )fercantile Company

had ever been its agent for the transaction of any business, or that it had
ever transacted any business In the name of that company, or that it had ever
made any statements to the commercial world such as were Imputed to It in
the bill of complaint, to the effect that the stock of the Mercantile Company
was fully paid up, or concerning the value of Its property and assets. It
also denied In detail all other allegations contained in the bill which tended
to show that It had become a party to any scheme to wrong or defraud the
complainants or either of them. The case comes to this court on appeal from
a decree in favor of the complainants below, which adjudged that the defend-
ant bank should pay to the respective complainants the amount of their sev-
eral demands against the Clarke Mercantile Company. all of which had been
reduced to judgment, together with Interest thereon at the rate of 8 per cent.
per annum from and after November 2,1895.

A. B. Seaman, for appellant.
Lucius M. Cuthbert (Henry T. Rogers and Daniel B. Ellis, on the

brief), for appellees.
Before SANBORN and THAYER, Circuit Judges, and SHIRAS,

District Judge.

THAYER, Circuit Judge, after stating the case as above, delivered
the opinion of the court.
It is claimed in behalf of the appellees, who were the complainants

below, that the Clarke Mercantile Company indorsed the individual
notes of A. K. Clarke, which were at the time held and owned by
the appellant, the National Bank of Commerce in Denver, without re-
ceiving any consideration therefor, and that the indorsements in ques·
tion were for that reason ultra vires and void. On the assumption
that the indorsements were without consideration, it seems to be fur-
ther contended that, when the Mercantile Company discharged its lia-
bility to the bank on account of such indorsements by paying the notes,
it acted wrongfully and in fraud of the rights of the appellees, and that
the money so paid on account of the indorsements can be recovered by
them from the bank, notwithstanding the admitted fact that none of the
debts now due to the appellees were contracted by the Mercantile Com-
pany until more than a year after the indorsements were executed. We
think it sufficient to say, concerning this contention of the appellees,
that the proof does not support the charge that the indorsements were
executed without consideration. The trial court was of the same opin-
ion, and we fully concur in its views on that point. The record discloses
that, at the first meeting of the directors of the Mercantile Company,
Clarke proposed to sell and cOllvey to said company his entire stock in
trade, consisting of liquors, cigars, fixtures, and all other property,
provided the company would issue to him its entire capital stock as
full paid and nonassessable, and provided, that the companJ
would indorse the notes of said Clarke to the National Bank of Com-
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merce in !>enver, in the sum of $77,500, in consideration of the transac-
tion. The proposition which was made by Clarke obligated him to
further secure his notes to the bank by hypothecating a suffi.cient
amount of the capital stock of the Mercantile Company, when the same
was issued to hh:n, but it was expressly stated in his proposition to the
company that the indorsement of his notes to the bank should form a
part of the consideration for the proposed transfer of his stock in
trade to the Mercantile Company. T1.lis proposition on the part of
Clarke was accepted; his stock in trade was conveyed to the Mercan-
tile Company; its total capital stock was issued to Clarke, or to such
persons as were, by him designated to receive it; and two notes of
Clarke, one for $50,000 and one for $27,500, which were then held by
the bank, were forthwith indorsed by the Mercantile Company. More-
over, we find no reason to doubt that the bank at that time held, as
collateral security, many warehouse receipts for goods which then
formed a part of Clarke's stock in trade, and we think it is most prob-
able that the bank surrendered such collateral to enable Clarke to
transfer his property and business to the Mercantile Company. In
view of these facts, we think that the Mercantile Company did receive
a valuable consideration for the indorsement of Clarke's individual
notes, and that the contention to the contrary is without merit. It
may be that the creditors of the Mercantile Company, in a proper pro-
ceeding, would be able to show that by the transaction in question the
par value of its stock was not fully paid, but there is no greater reason
for saying that the notes were indorsed without consideration than there
would be for asserting that nothing was paid on the capital stock.
The transfer of the stock in trade and the indorsement of the notes
,formed a part of the same transaction, and the former act was the con-
sideration for the latter. Nor do we perceive that there was any want
of power on the part of the Mercantile Company to execute the indorse-
ments. It was organized "to carryon a wholesale, retail, and jobbing
liquor, cigar, and tobacco business," which involved the right to pur-
chase the requisite stock of such articles, and it could purchase the same
either by paying cash therefor, or by indorsing the outstanding paper
of the party from whom it acquired them, if that method of payment
was deemed satisfactory.
The appellees also predicate a right to relief on the ground that

the appellant bank conducted a wholesale and retail liquor, .cigar,
and tobacco business under the name of the Clarke Mercantile Com-
pany, for the bank's exclusive use and benefit, and that while doing so
it made certain and fraudulent representations to the business
world concerning the amount that had been paid on the stock of the
Mercantile Company, and concerning its assets and liabilities, whereby
the appellees were deceived and induced to extend credit to that com-
pany. This charge appears to be based on the following facts, and is
in the nature of a legal inference therefrom: When the Mercantile
Company was formed, Clarke became, and so long as it was engaged
in business continued to be, its president and chief managing officer.
Such purchases and sales as were thereafter made by the company were
made under his supervision and direction. He was actively engaged
in controlling the daily business transactions of the company from the
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date of its organization until January 12, 1895, when the 'Mercantile
Company sold its property and the good will of its business to the Colo-
rado Mercantile Company. On the organization of the Mercantile
Company, which appears to have taken place on May 26, 189a, 1,998
shares of stock were issued to Clarke, and 1 share each to Benjamin
Harrison and John S. Fowler, who, together with Clarke, became the
first board of directors. Clarke immediately transferred 1,988 shares
of his stock to 'William B. Morrison, who was the appellant's assistant
cashier, as collateral, to secure his individual indebtedness to the ap-
pellant bank, and that amount of stock thereafter stood in Morrison's
name, with a notation upon the stock ledger that he held it as "trustee
for collateral security." On September 21, 1893, William F. Dieter
was elected a director of the Mercantile Company in place of Benjamin
Harrison, who had resigned. Dieter thereafter served the company in
the capacity of director and bookkeeper, he having been recommended
for the latter situation to the president of the Mercantile Company by
one of the directors of the appellant bank. On June 4, 1894, Morrison,
who had then acquired in his own right the one share of stock originally
issued to John S. Fowler, became a director of the Mercantile Company
in lieu of said Fowler, but he does not appear to have taken an active
part in the daily business transactions of the Mercantile Company, which
were, in the main, conducted by Clarke, with the assistance of Dieter,
the bookkeeper. On April 18, 1895, 1forrison resigned from the board
of directors, and his resignation was duly accepted. There is testimony
in the record which tends to show that on or about June 10, 1893,
Clarke stated, in substance, to a representative of R. G. Dun & Co.,
when he was requested to make a statement concerning the assets and
liabilities of the Mercantile Company, that its total assets aggregated
$146,215.12; that the merchandise indebtedness which had been as-
sumed by the company amounted to $22,559.54; and that he (Clarke)
O\ved individually $76,500, which was secured by the hypothecation of
his stock in the Mercantile Company. The testimony further show"!
that Dieter, the bookkeeper of the Mercantile Company, on March 30,
1894, handed to an agent of R. G. Dun & Co. another statement, show-
ing that the total assets of the Mercantile Company at that time
amounted to $125,627.93, and its liabilities to $10,000; but there is also
evidence to the effect that the agent of R. G. Dun & Co., to whom the
last-mentioned statement was furnished, well knew that the )Iercantile
Company was heavily indebted at the time to the appellant bank, and
that such indebtedness had not been included in the aforesaid statement
of its liabilities. While the evidence fully warrants the conclusion that
the appellees were induced to credit the Mercantile Company on the
strength of statements concerning its means and solvency that were cir-
culated by various commercial agencies, and had been compiled from
statements made by Clarke and Dieter, yet there is no evidence that
such statements were made either by direction, or with the knowl-
edge and sanction, of any of the managing'officers of the appellant bank.
The testimony further discloses that, after the Mercantile Company was
formed, its business was generally conducted at a loss; that this was
particularly the case in the season of 1894; that Clarke failed to induce
certain parties, from whom he had been in the habit of purchasing goods,
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to buy a part ofhis stock in the )Iercantile Company and become inter,
ested in its .business, as he had hoped to do when the company was
formed; having failed in the latter project, and the company being
in great financial stress, Clarke, on or about January 1, 1895, resolved
to sell the stock in trade of the Mercantile Company and the good will
of its business, if he could find a purchaser for the same at a fair price;
that he succeeded in finding a purchaser, and conferred with the officers
of the appellant bank, which was the largest creditor of the Mercantile
Company, concerning the proposed sale, and was aided and assisted by
them to a large extent in the negotiations, which culminated, on Janu-
ary 12, 1895, in a sale to the Colorado Mercantile Company of the
property and assets of the Mercantile Company for the sum of
$50,000 in cash; and that the money so received by the Mercantile Com-
pany on the sale of its property and good will was deposited by it in
the appellant bank, where it was applied, with the consent of the Mer-
cantile Company, to the payment of its indebtedness to the appellant
bank, which then amounted to about $78,000, induding the balance
unpaid on the individual indebtedness of Clarke, which had been in-
dorsed by the Mercantile Company on the organization of that concern.
Prior to January 12, 1895, it seems that $13,111 had been paid on
Clarke's individual note of $27,500, which had been indorsed by the
:Mercantile Company; that said note had been canceled, and the balance
due thereon had been included in another note of $25,000, which was
drawn by the Mercantile Company and indorsed by Clarke. 'fhe note
for $50,000, originally made by Clarke and indorsed by the Mercantile
Company, appears to have been wholly unpaid on January 12, 1895,
except such sums as may have been paid thereon in the way of interest.
Such, in brief, are the material facts on which the claim is based that

the appellant bank transacted business in the name of the Mercantile
for its exclusive use and benefit, and that the representations

aforesaid concerning that company's assets and liabilities were in fact
made by the bank, and that the bank should be held accountable there-
for.
vVe are of opinion, however, that the claim in question is not well

founded. The Mercantile Company was a distinct legal entity, sub-
ject at all times to the control of its own officers, and it is clear, we
think, that it did not become an agent of the bank either because
Clarke hypothecated the bulk of its stock which he happened to own to
secure a debt due to the bank, or because Morrison, an employe of the
bank, served for a time on the board of directors of the Mercantile Com-
pany, or for both of these reasons combined. In a legal sense, a cor-
poration does not become the agent of another, be it a corporation or
an individual, because the latter holds a part of its stock in pledge to
secure a debt; nor is the relation of principal and agent established, as
between two corporations, because an officer or employe of one is a
member of the board of directors of the other. It has even been held
that, where the same person. is acting as director in two corporations,
knowledge acquired by him, while serving in the capacity of a director in
one corporation, is not imputable to the other. Thomp. Corp. § 5214,
and cases there cited. Moreover, while it may be conceded that one
corporation may act as agent of another ina given transaction, or even


