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CITY OF CLEVELAND v. CHISHOLM et al.
(Circuit Court of Appeals, Sixth Circuit. November 14, 1898.)

No. 560.
t. ApPEAl,S IN ADMIRAI.Ty-REVIEW BY CIRCUIT COPRT OF ApPEALS

On an appeal in admiralty from the district court to the circuit court
of appeals, the case is reviewable both upon the law and the facts.

2. OF QUES'l'IONS OF FACT-WEIGHT GIVEN TO DECISION BELOW.
Though questions of fact are reviewable by the circuit court of appeals

on appeals in admiralty, where the cause was tried before the judge,
who saw and heard the witnesses, and the record contains the testimony
of a large number of witnesses in direct conflict, a judgment based upon
questions of fact will not be reversed, unless against the decided pre-
ponderance of the evidence.

Appeal from the District Court of the United States for the North-
ern District of Ohio.
This is an appeal from a judgment of the district court against

the city of Cleveland for damages sustained by the steamer William
Chisholm through a collision between the steamer and a drawbridge
constructed and managed by the city of Cleveland. The opinion of
SAGE, District Judge, clearly states the case and his conclusions of
fact and law, and is as follows:
"1.'he claim of the libel is for damages resulting from the collision of the

steamer William Chisholm with the upper Seneca street drawbridge across
the Cuyahoga river at Cleveland. The averments of the libel are that the
steamer started from the Upper Furnace Dock, above the bridge, about
8:45 p. m., being in every respect staunch and strong, well manned, and
equipped with the usual and necessary complement of officers and men,
and that she was in tow of a harbor tug. As she approached the bridge
she made a proper entrance into the starboard draw, which was the cus-
tomary and usual draw for such vessels proceeding down the river. A craft
was moored on the starboard or northerly side of the river, just below the
bridge; and in consequence it was necessary for the steamer to, and she did,
take a course close to the center protection, which extends above and below
the center pier on which the bridge and should extend out from the
sides of the pier, and be of sufficient strength to ward off a vessel without
coming in contact 'with the bridge When properly swung. When the steamer
was about halfway through the bridge and was proceeding slowly and in the
usual and proper course, and manner, it was noticed by those in charge that
the lower end of the bridge had been permitted by those operating it to
swing out, and a little beyond the protection of the navigable part of the
draw. The attention of those operating the draw was called to this circum-
stance, but they failed to correct the position of the draw; and, although
the steamer was promptly backed, her forward fender on the port side
rubbed against the bridge between the center pier and the lower end, and
pushed that end of the bridge away. Thereupon those operating the bridge
permitted it to swing around so that the upper end was out and over the
side of the Chisholm, coming into collision with her cabin just abaft the
boiler house; and although she was backing strong, and was brought to a
standstill as quickly as possible, the bridge tore out the cabin. carried away
the cranes and boat davits, and the roof of the cabin, and otherwise broke and
injured the vessel to such an extent that the cost of making the necessary
and proper repairs amounted to the sum of $3,368.05, and the vessel was
necessarily detained by reason thereof for a period of eight days, during
which time her charter value. and the loss to libelants by being deprived of
her use, was the further sum of $511.08, making the total damage of $3,-
879.05. LIl:>elants aver that the Chisholm and her officers and crew were
without fault, and, on information and belief, that the collision and damage
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were caused solely by the negligence and carelessness of the defendant, and
of its officers, agents, and servants who were in charge of the bridge and
operating the same. The specific faults charged are: First, the Insufficient
width of the protection; second, not having and keeping the bridge open in a
proper manner for the Chisholm to pass; third, permitting the lower end
of the bridge to swing and extend out over the channel; fourth, falling to
prevent the upper end from swinging out so as to come Into collision with
the Chisholm's cabin; and, fifth, that the attendants in charge of the bridge
were inattentive and incompetent. The answer to the libel denies each and
every averment of fault, and charges that the injuries resulted from the
carelessness and negligence of the officers and crew of the Chisholm, and
that the collision occurred solely through the fault of the Chisholm and her

and without any fault on the part of the respondent.
"It is admitted that the Cuyahoga is a navigable river. The Chisholm is

264 feet in length. Her width of beam is 36 feet 9 inches. She was light,
drawing 11 feet aft and 5lh feet to 6 feet forward. She had been through the
draw as often as once a week for several months or years prior to the col-
lision, without damage to herself or to the bridge or protection. The dis-
tance from the outside of the central abutment of the bridge to the shore
abutment on the starboard or northern side of the river is about 68 or 70
feet in the clear, and the Width of the bridge is about 28 feet. The protec-
tion is composed of piles driven into the bed of the river, and extends 8 or 9
feet above the water, which was there about 15 feet deep, and deeper in
the middle of the channel. The testimony for the city is that when the draw
was open the side of the bridge and the side of the protection were exactiy
even, to use the phrase of one witness; that the bridge both above and below
the center was flush with the protection, to use the phrase of another wit-
ness; and, according to the superintendent, that the protection throughout
its length extended six inches further out than the bridge, so that, when the
bridge was swung in line with the protection, its starboard side was six inches
within the line of the protection. The superintendent, however, was recalled
after having had the bridge opened, and seen how it stood with reference
to the protection, and then admitted that, with the extreme upper end or
corner of the bridge flush with the side of the protection, the lower end
swung out over the channel and beyond the protection, and that, as a mat-
ter of fact, if the protection was put there for the purpose of warding off
vessels and preventing contact with the bridge, it was not of a charactel'
suitable and. efficient to accomplish that purpose; also, that if a man, in
lining the bridge in the nighttime, with no guide excepting his eye, shoulc1
get its upper end even two or three feet inside the protection, and hold the
bridge there, a vessel coming down close to the protection would naturally
strike the lower. part of the bridge. Two other witnesses for the city (one
an ex harbor master) testified that they did not consider that the protection
was a safe .protection for the bridge; that, to make it safe, it would be
necessary to drive a row of piles outside the present piles; and that it was
not as well protected as other bridges in the river. Two other witnesses for
the city testified that the protection extended 12 inches further out than the
bridge, throughout its entire length. The present bridge captain testified
that, if one end is just inside the protection, the other end is somewhat out-
side, and that, because of this peculiarity in the bridge and its protection,
and because it is customary for the large vessels to go within 4 or 5 feet of the
protection, and often close up to it, it is necessary, and it is the practice of the
bridge tenders, when a vessel is descending in the nighttime, as the Chisholm
was, to hold the upper end of the bridge in until the bow of the vessel is
safely· entered, past the end of the bridge, and then straighten up the bridge
so that the lower end may be flush with the lower part of the protection.
The testimony of this witness is corroborated by that of four witnesses ex-
amined on behalf of the libelants, and is accepted by the court as the true
statement of facts.
"The Dhisholm came into the draw in a line substantially parallel with the

line of the protection, and near the protedion. At the time of the collision
the stern of the vessel was but a foot or two from the upper part of the
protection. The claim on behalf of the city, that she came down about the
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middle of the channel, and sheered over so as to strike the protection at an
angle near its lower end, and thereby threw the lower end of the bridge In
and over the pier, and the upper end out, although testified to by two or
more witnesses, is against the weight of the evidence. If such had been the
position of the Chisholm when the protection and the bridge were struck,
her stern must have been out to the center of the channel, at least, and the
upper end of the bridge could not possibly have been thrown out so far as
to have produced the collision. Several witnesses for the city testified that
the Chisholm sheered. The testimony to the contrary is so strong as to make
the fact exceedingly doubtful. But, it she did, there are strong grounds for
the inference that it resulted from the displacement of water, and from the
circumstance that the abutment on the shore of the northern side of the
river forced the water against that side of the vessel, while on the other or
port side there was much greater width, and opportunity for the water to
flow away from the vessel. The weight of testimony Is that the vessel did
not sheer. The protection was inadequate. It was impossible to have the
side of the bridge even flush with the protection for more than about half
its length. If the side of the upper end of the bridge was exactly over the
outer side of the protection, the side of the bridge, from a little below its
center, projected over the channel; and, if the upper end of the bridge was
2 feet inside the protection, the lower end was several feet outside of it.
The fact that a vessel was moored to the wharf on the northern side of
the river, just below the draw, made it necessary that the Chisholm should
come into the draw near the protection, because just below the bridge the
river made a turn to the left, and, if the Chisholm had passed down along
the middle of the channel, in swinging, her stern would have come into col-
lision with that vessel. There is testimony tending to prove that the pro-
tection was marked with black paint, and the plank was cracked at the place
where it is claimed the Chisholm sheered in and brought her bow In col-
lision with the protection and with the lower end of the bridge; but that
collision must have been by a vessel with dark paint, whereas the Chisholm
was painted a light color, and had no dark paint.
"The decision of Judge Brown in Edgerton v. Mayor, etc., 27 Fed. 230, is

in point. That was a case of a collision with a bridge. The court held that
the dnty to take proper care of a bridge included the duty to make proper
provision for the passage of vessels through the draw, and that the custo-
dians of the bridge were bound to the use of ordinary diligence to avoid ac-
cidents to vessels going throngh in customary manner. The city was there-
fore responsible for the want of ordinary care on the part of its servants. In
that case there were no guards beneath the draw to protect vessels approach-
ing it. The court said that reasonable consideration for the safety of ves-
sels going through such passages as there existed demanded that such guards
should be constructed corresponding with the open projection, and that the
duty to take proper care of a bridge included the duty to make proper pro-
vision for the passage of vessels through the draw. In that case there was
a strong tide. In this case it is claimed by the city that there is a strong
tendency to sheer, caused probably, as we have seen, by the displacement of
water in the narrow channel. Upon the whole case, I am satisfied that there
was no fault in the management or navigation of the Chisholm, that the pro-
tection was inadequate, and that the draw was not operated with proper care.
The decree will be for the libelants, with a reference to ascertain the amount
of the damage."
Miner G. for appellant.
Harvey D. Goulder, for appellee.
Before TAFT and LURTON, Oircuit Judges, and CLARK, District

.Judge.

LURTON, Circuit Judge, after making the foregoing statement of
facts, delivered the opinion of the court.
The errors assigned with that particularity and distinctness re-

quired by the eleventh rule of this court (21 C. C. A. cxii., 78 Fed.
9OF.-28
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cxii.? chnllenge only the findings of fact by. the district court. Full
has been heard, and the entireEJvidellce fully considered.

The evideuce was conflicting. rM conclusions to be drawn there-
from depend largely upon theInteIligence and frankness of the wit-
nesses. The district judge saw 'and heard the witnesses testify, and
was aided in arriving at his conclusions by his observations of the
witnesses. This advantage we a.re deprived of. The act of Febru-
ary 16, 1875 (18 Stat. 315), was a,n act intended to relieve the su-
preme court of the labor of lookiBg into the facts found by the cir-
cuit court in admiralty cases. That act has no application to this
court, inasmuch as the act of March 3, 1891, creating courts of
appeals, provides for a direct appeal from the district court to this
court. There can be, therefore, no such special findings of law
and fact by the circuit court as contemplated by the act of 1875.
'l'he trial here is therefore upon the law and the facts. The Havi-
lah, 1 U. S. App. 1, 1 C. C. A. 77, 48 Fed. 684; The Philadelphian, 21
U. S. App. 90, 9 C. C. A. 54, 60 Fed. 423 ; The E. A. Packer, 14 U. S.
App. 684, 7 C. C. A. 216, 58 Fed. 251. Notwithstanding this right
of retrial here, the rule prevails that the judgment of the district
court will not be reversed when the result depends alone upon ques-
tions of fact depending upon conflicting evidence, unless there is a
decided preponderance against the judgment, where the trial judge
saw and heard the witnesses, and had an opportunity of weighing
their intelligence and candor. This was the rule applied in the cir-
cuit courts when the appeal was from the district to the circuit
court. The Rockaway, 25 Fed. 775; Levy v. The Thomas Melville,
37 Fed. 271; The Sampson, 4 Blatchf. 28, Fed. Cas. No. 12,279;
The Sunswick, 5 Blatchf. 280, Fed. Cas. No. 13,625; The Albany, 48
Fed. 565; 'rhe Parthian, Id. 564. It is the rule prevailing in the
Second circuit court of appeals (The Jersey City, 1 U. S. App. 244,
2 C. C. A. 365, 51 Fed. 527; The Royal and Superior, 14 U. S. App.
30, 4 C. C. A. 285, 54 Fed. 204; Aktieselskabet Banan v. Hoadley,
20 U. S. App. 344, 9 C. C. A. 61, 60 Fed. (47), and in the Ninth
circuit (The Warrior, 7 U. S. App. 560, 4 C. C. A. 498, 54 Fed. 534).
The same rule was applied by this court in the case of The Charles
Hebard, 6 U. S. App. 641..:649, 5 C. C. A. 516, 521, 56 Fed. 315, 320,
where District Judge Sage, speaking for the court, said:
"The record contains. over four hundred printed pages of conflicting testi·
many, which it is impossible to reconcile. There are Interested witnesses
and incongruities of statement on both sides. The case turns entirely upon
questions of fact. Most of the evidence was taken in open court, in the pres-
ence and hearing of the trial judge. It was carefully considered and care·
fully decided. Under such circumstances, the conclusion\! of the judge, who
saw and heard the witnesses, and knew best what credit to give to their
testimony, ought to have great weight with an appellate court, hearing the
cause upon the record only, and without any additional evidence. The judg·
ment below ought not to be disturbed, except upon a clear showing that it
was wrong."

A like weight is attached to a finding of fact by a commissioner
to whom a reference has been made in an admiralty cause, and it is
difficuItto see why at least equal weight .shall not be given to a
conclusioll of fact drawn under like circumstances by the skilled and
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trained intellect of the judge of the court. The CaY'lgll, 16 U. S.
App. 577, 8 C. C. A. 188,59 Fed. 483.
The record in this cause is a voluminous one. It presents a very

wide conflict of evidence upon every material point in the case.
To state its substance, or the reasons for any deduction we might
draw, would be of no advantage. We are content to say that we
find no reason for disturbing the conclusion reached by the very able
!lnd experienced trial judge who heard the witnesses in this cause
testify, and was enabled to judge of their comparative knowledge,
intelligence, and integrity. The fact that after such a hearing he
found as he did is a fact of determining character on a record such
as this. The judgment is therefore affirmed.

CAPE FEAR TOWING & TRANSPORTATION CO. v. PEARSALL et at
(Circuit Court of Appeals, Fourth Circuit. November 1, 1898.)

No. 265.
1. ADMIRALTy-REVIEW ON ApPEAL-DISCRETION AS TO OPENING DEFAULT.

The opening of a default in admiralty being discretionary with the conrt,
under admiralty rule 39, a ruling on a motion to that end is not reviewa-
ble on appeal.

2. SAME-DECREE PRO CONFESSo-AsSESSMENT OF DAMAGES.
After a decree pro confesso on a bilI in admiralty, as in equity, the

amount of damages must be determined by the court from the evidence,
and not from the allegations of the libel.

3. SALVAGE-DIVISION BETWEEN OWNERS AND CREW-REVIEW.
There is no fixed rule governing the division between the owners and

crew of a vessel of the amount received or awarded for salvage services,
and, where the division made by the trial court can be justified by the
rules of law on any reasonable view of the case, it will not be disturbed
on appeal.

4. SAME-BASIS OF DISTRIBUTION AMONG CREW.
The respective wages received by the members of the crew of a salving

vessel affords a proper basis for the distribution between them of the share
of the salvage awarded to them.

5, SAME-DIVISION IN PARTICULAR CASE CONSIDERED.
Where salvage operations were conducted from the home port of the

owners of the salving Tessels, and directed by them, and the services in-
volved no special danger to either vessels or crews, a division of the
salvage giving the owners two-thirds, and distributing the remaining one-
third among the crew in proportion to their wages, will not be disturbed
on appeal.

Appeal from the District Oourt of the United States for the Eastern
District of North Carolina.
This case comes up on appeal from the district court of the United States

for the Eastern district of North Carolina, sitting in admiralty. The libel
is filed on behalf of Edward Pearsall, engineer, and John S. Brogan, fire-
man, of the steamtug Jacob Brand01Y, and J. N. St. George, cook of the
steamtug Blanche, and Ephraim Swain, fireman of the steamtug Alexander
Jones. These three tugs were engaged in salving the steamship Ardrishaig
on the 27th of January, 1897, ashore on the east side of Frying Pan shoals.
The owner of the tugs effected a settlement with the owners of the steam-
ship, and received the sum of $13,000, in full of all demands. The libelants
claim a share in this award. The lilJel was filed by the libelants named on


