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L FEDERAL CeURTs-FoLLOWING STATE DECISI01'iIS.
The rule restated that a federal court should lean towards a decision of

the highest court of a state declaring a state statute penal in its nature,
the question being peculiarly local, though it is not concluded thereby. 1

ll. SAME-ENFORCING S'l'ATUTE GIVING REMEDY FOR DEATH.
An action based on Pub. St. Mass. c. 112, § 212, as amended by Acts 1883,

c. 243, to recover from a railroad company for a death caused by negli-
gence, Is a penal action under a state statute, of which a federal court is
without jurisdiction. Following Lyman v. Railroad Co., 70 Fed. 409.

This was an action by Louis N. Perkins, administrator, a citizen of
Connecticut, against the Boston & Albany Railroad Company, to re-
cover for the death of his intestate, who was an employe of defend-
ant company, under Pub. St. Mass. c. 112, § 212, as amended by Laws
1883, c. 243, which reads as follows:
"Sec. 212. If by reason 'of the negligence or carelessness of a corpora-

tion operating a railroad or street railway, or the unfitness or gross negli-
"ence or carelessness of its servants or agents while engaged in its business,
the life of a passenger, or of a person being in the exercise of due diligence
and not a passenger or in the employment of such corporation, is lost, the
corporation shall be punished by fine of not less than !live hundred nor more
than five thousand dollars, to be recovered by indictment prosecuted within
one year from the time the injury causing the death, and paid to the executor
or administrator for the use of the widow and children of the deceased in
equal moieties; or, if there are no children, to the use of the widow; or, if
no widow, to the use of the next of kin; but a corporation operating a rail-
road shall not be so liable for the loss of life by a person while walking or
being upon its road contrary to law or to the reasonable rules and regulations
of the corporation. If the corporation is a railroad corporation, it shall also
be liable in damages, not exceeding five thousand nor less than five hundred
dollars, to be assessed with reference to the degree of culpability of the cor-
poration or of its servants or agents, and to be recovered in an action of tort,
commenced within one year from the injury causing the death, by the ex-
ecutor or administrator of the deceased person, for the use of the persons
hereinbefore specified in the case of an indictment. And if an employee of
such corporation being in the exercise of due care is killed under such circum-
stances as would have entitled the deceased to maintain an action for damages
against such corporation, if death had not "esulted, the corporation shall be
liable in the same manner and to the same extent as it would have been if
the deceased had not been an· employee. But no executor or administrator
shall, for the same cause, avail himself of more than one of the remedies
"iven by this section."
R. M. Saltonstall, for plaintiff.
Woodward Hudson and Samuel Hoar, for defendant

PUTNAM, Circuit Judge. The parties agree that this suit is based
on the Public Statutes of Massachusetts (chapter 112, § 212), as
amended by the act of 1883 (chapter 243). The defendant has de-
mur'red on the ground that the action is strictly a penal one, and

1 As to the following of state decisions by federal courts, see sections VIi
and VIII. of note to Wilson v. Perrin, 11 C. C. A. 81, and sections IV. and V.
of the supplementary note to Hill v. Hite, 29 C. C. A. 561-
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claims that the case is governed by the decision of this court-Judge
Carpenter presiding-in Lyman v. Railroad Co., 70 Fed. 409. Judge
Carpenter's decision appli-es to the provisions of the Public Statutes
as unamended. There is very much in the Massachusetts legislation
which tends to group it with the ordinary class of statutes giving
remedies in cases of death which areh-eld remedial within the rules
of Huntington \T. Attrill, 146 U. S. 657, 13 Sup. Ct. 224, and of the
case with the sam,e title, [1893] App. Cas. 150, and of which class
Stewart v. Railroad Co., 168 U. S. 445, 18 Sup. Ct. 105, is a striking
example. Nevertheless, it may be in a large part from the fact that
the provisions of the Public Statutes assess damages with reference
to the degree of culpability of the defendant corporation, the supreme
judicial court of Massachusetts evidently regards them "penal," in
the technical sense of the word. We ought to lean towar'ds the de-
cisions .of that court with regard to a topic so peculiarly local, al-
though, as held in Huntington v., ,Attrill, 146 U. S., at page 683, 13
Sup.Ct. 224, they may not conclude us; and there is not sufficient in
the act of 1883 to give the legislation a different character. If the
Massachusetts legislation is strictly penal, we cannot enforce it, what-
ever may be the mere form of the proceeding. Wisconsin v. Pelican
Ins. Co., 127 U. S. 265, 299, 8 Sup. Ct. 1370; Huntington v. Attrill,
146 U. S., at pages 672, 673, 13 Sup. Ct. 224. Under the circumstan-
ces, we must follow the ruling of Judge Carpenter, as no plain error
appears in it, and as, also, it is not inconsistent with any subsequent
decision of the supreme court or of any circuit court of appeals. De-
murrer sustained; declaration adjudged insufficient.
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1. CORPORATIONS-MoRTGAGES-AFTER-AcQUIRED PROPERTY CLAUSE.
An after-acquired property clause In a mortgage given by a corporation

attaches to property to Which the mortgagor subsequently acquires either
the legal or equitable title, but subject to the limitation that the mortgagee
Is not a purchaser for value as to such property, and can take by' way of
lien no greater interest than that acquired by the mortgagor itself; and
his lien is subject to all known liens or eqUities, valid against the mort-
gagor, which arise In the act of purchase or acqUisition, and which qualify
the and extent of its ownership.

2. SAME-PROPERTY PAID FOR BY THIRD PAnTY.
A corporation issued bonds secured by a mortgage on its property, and

also covering after-acquired property. It subsequently made additions
to Its property not contemplated when the mortgage was given, the money
for which was furnished by a third party under a contract by which the
corporation agreed to, and did before the property was conveyed to it,
execute its bonds to such third party, secured by mortgage on the property
so obtained. Held, it appearing that the transaction was in good faith,
that the lien of such mortgage was superior to that of the first mortgage.


