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situation, as in this the shipper having assumed the risk of the
excepted causes, the same rule must be applied to him.
The libelants contend that the case does not fall within the excep-

tion of "breakage"; but that if the defendant's contention is correct,
the cause of injury would be "insufficiency of packages," under which
the burden of proof would rest upon the defendant. I do not think it
necessary to consider the latter part of this contention; as I think the
case falls properly within the exception of breakage. It is not essen-
tial to prove that the bunches of firecrackers were themselves broken.
If that was the test of liability the proof would show that there was
no damage at all, and hence no cause of action, since the bunches of
crackers were not injured. It is only because the packages as a
whole, and the boxes in the packages, were so broken that they
could not be re-conditioned, and made marketable in the usual mar-
kets, that damages are sustained. The complaint itself specifically
charges the breaking of the boxes within the matting covers, through
the ship's negligence, as the cause of action. It is this breakage of
the boxes that makes the packages unmarketable. The bill of lading
does not treat the goods as bunches of firecrackers; the goods are
shipped as 500 packages, and the damage consists in the injury to the
packages as such, namely, by more or less breaking of the matting,
and of the boxes within, the former of which could be mostly re-con-
ditioned, but not the latter. The boxes are an essential part of the
merchantable condition both of the packages and of the crackers; and
I can have no doubt that breakage of the boxes is within the excep-
tion. It not being shown that the breakage arose through the negli·
gence of the ship, the libel must be dismissed.

RUGER et oJ. v. FIREMEN'S FUND INS. CO.
(District Court, S. D. New York. November 11, 1898.)

MARINE INSURANCE-COMMISSIONS ON CHAR'l'ER-CAKCELING Cr.AUSE-NEGLI·
GENCE.

A shipping broker, on November 18th, Insured his commissions of $250
for obtaining a charter for the ship F., which was to proceed from London
to Newport News and there load, with an option to the charterer to cancel
if the vessel did not arrive by February 15th. On insuring no reference
or inquiry was made as to a cancellation clause; but the defendant was in
the habit of making such insurances, and by present usage such charters
usually contain a cancellation clause. The vessel after remaining a
month in London, while anchored in the Thames was injured by collision,
and three weeks afterwards by a second col1lsion. The injuries were not
large and might have been repaired in time to reach Newport News within
the charter period. No attempt was made to prepare her for the voyage,
but the master remained In London to prosecute suits for the collisions
and in April went to Bremerhaven, the home port. and repaired for about
$1,500. Held (1) that the defendants presumptively had knowledge of the
current usage to insert in such charters a time and cancellation clause.
and were presumed to insure against sea perils for the contemplated voy-
age to be made within the charter period, and not for a later voyage which
would frustrate the purpose of the charter and would be commercially a
different voyage from that contemplated in the charter or the policy; but
(2) that the facts Indicated the negligence of the ship in not repairing
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earlier to Newport News, or attempting to make repairs to go there, as
the proximate cause of the loss of the charter rather than sea perils; and
that such negligence was not within the policy.

Cowen, Wing, Putnam & Burlingham, for libelant.
Butler, Notman, Joline & Mynderse and F. M. Brown, for reo

spondent.

BROWN, District Judge. The above libel was filed to recover the
commissions of a ship broker in obtaining a charter for the sailing ship
Theodor Fischer, the commissions amounting to $250 having been
insured by the defendant against loss by sea perils. The charter
was dated November 17, 1896, and provided that the ship, being
then in London, should repair to Newport News and there take on
cargo, and that in case the vessel did not arrive at Newport News on
or about February 15, 1897, the charterer should have the option
of canceling or maintaining the charter. The ship had arrived in
London on November 12th and discharged her cargo there after·
wards. On December 12, 1896, while moored at the Greenwich
buoys in ballast, she was damaged by collision with the steamship
Trevarrock and beached. Some temporary repairs were made, and
the master continued in London for the purpose of bringing suit
against the Trevarrock. The suit was tried in April or :May fol·
lowing. About the 1st of January while moored at the Deptford
buoJs she was run into by the Corsair, for which she recovered £150.
The master says an estimate was made of the damage by the first
collision, at £1,736, and by the second collision at £836. But this dam·
age is not proved by any competent evidence, and the actual cost of reo
pair at Bremerhaven was about $1,500. For greater economy in
repairing there, and in order to prosecute the suits in London, the
ship not being in condition then to be taken to Hamburg in winter,
she remained in London until spring. On the 15th of February,
the vessel not having arrived at Newport News, the charterer can·
celed the charter pursuant to its terms. The respondents contend
that the plaintiff's loss of commissions was not through s.ea perils
within the terms of the policy, but from the voluntary acts of the
parties; namely, the acts of the owners in not repairing the ship in
London, as might have been done, and in the voluntary canceling
of the charter by the charterer. In July following the ship arrived
in New York and was rechartered.
The insurance was effected without the issuing of a full policy of

insurance, but by means of an acceptance of a written application.
This application was made on the day following the signing of the
charter, requesting "insurance of $250 on commissions on charter.
Free of all average. Policy proof of interest. Valued at ---.
Shipped on board ship Theodor Fischer. And to be insured at and
from London to Newport News. Covering after arrival until ves-
sel clears outward." A premium of 3 per cent. amounting to $7.50
was paid. In this application nothing was said in regard to the can·
cellation clause in the charter, nor was there any inquiry made by
the insurers on that subject. In charter parties however such can·
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cellation clauses are now usually inserted. Upon the acceptance of
such applications, the testimony shows without doubt that the under-
standing is that the risks assumed by the insurers are the same
as are assumed under the regular office policy. This covers sea
perils, but does not cover delays, or mere damages for delay upon the
voyage, not arising out of sea perils.
1. The subject of insurance in tbis case was the libelant's commis-

sions, not the vessel. The. printed form of the application makes its
terms somewhat incongruous, as in the clause "shipped on board ship
Theodor Fischer." The phrase "free of average," is not incompatible
with an insurance of commissions, as sometimes only a part of the
expected cargo might be loaded in consequence of sea perils. But
if that phrase also were wholly incongruous, it could not change the
subject insured from commissions to the vessel itself, contrary to the
express language of the application and acceptance. The libelant
had no interest in the vessel, while the commissions were wholly his.
But as the commissions could only be earned by the loading of the ship
at Newport News after a voyage from London, the libelant was inter-
ested in the completion of that voyage, that is, a voyage within the
charter period, by which commissions might be earned; and the mean-
ing of the insurance, in my judgment, is, that the ship should not be
prevented by sea perils from making that voyage according to the
terms of the charter and within the time fixed by the charter that
was expressly referred to in the application, and which by current
usage, defendant presumably knew to have a cancellation clause.
Time is often essential in a mercantile adventure; and where there
is a time condition, delay in entering upon a voyage beyond the
time fixed, which would frustrate its purpose, would make it prac-
tically and commercially a different voyage or adventure from the one
intended and contemplated, either in the charter, or in the policy.
Jackson v. Insurance Co., L. R. 10 C. P. 125; Bensaude v. Insurance
Co. [1897] 1 Q. B. 29, affirmed [1897] App. Cas. 609. In insuring
therefore, upon a voyage agreed by charter to be made within fixed time
limits, I think the insurers are bound by all the terms of the charter re-
lating to the charterer's option in reference to the contemplated voy-
age, in so far as the ship's performance of the voyage contemplated is
prevented by sea perils, unless excepted in the contract of insur-
ance. The evidence shows that applications like the present are
very common; that the defendant company often issued such insur-
ance, and that the cancellation clause is now usual in charters; and
the defendant must be presumed to be aware of it, contrary to the
circumstances in Mercantile Steamship Co. v. Tyser, 7 Q. B. Div. 73.
Had the defendants any wish to except themselves from the limita-
tions of a cancellation clause, they were put upon inquiry by the ref-
erence to the charter in the application. See Gow, Marine Ins. p. 166.
It is unnecessary to consider the question as to the right of a char-

terer to cancel a charter for delay of the vessel in reaching her port
of loading, where the charter contains no provision on this subject.
A time limit fixed in the charter itself supersedes the need of any
such inquiry. Such a limitation is presumptively an agreement by
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the parties themselves that the purpose of the contract would be frus-
trated, or might be frustrated, by the vessel's delay in arrival beyond
the time named, and if there should be any doubt on the subject,
leaving the charterer to determine by the exercise of the option given
him. When such an option is exercised in good faith, that ends the
scope of the charter as respects the identity of the adventure or voy-
age. The possibility that a similar voyage mayor might be made
later, does not make it the same voyage or the voyage contemplated,
either in the charter or in the contract of insurance. If, therefore, in
the present case, the two collisions suffered in London, while the ves-
sel was there, ought to be considered as the real and proximate cause
of the failure of the vessel to arrive at Newport News by February
15th, inasmuch as those collisions were sea perils and defeated the
voyage contemplated, I think the loss of the commissions should be
deemed to be within the risks assumed by the defendant. In re
Jamieson [1895] 2 Q. B. 90.
2. I am not satisfied, however, that those collisions ought to be con-

sidered as the true or proximate cause of the ship's failure to
at Newport News on February 15th. The vessel, as above stated,
had arrived in London on the 12th of November. The first collision
was not until the 12th of December. At that time she was unload-
ed, and was lying in the stream in ballast, and no reason appears why
she had not already set sail for Newport News, as required by the
charter.
8. The statement of the master that the damages caused by the two

collisions, one on the 12th of December and the other about the 1st
of January, were estimated respectively at £1,736 and £836, and were
greater than the value of the vessel repaired, is entitled to no credit, in
the absence of any testimony as to the cost of repair in England, and
in view of his testimony that the repair of those damages subse-
quently made in Bremerhaven amounted to less than 6,000 marks or
$1,500, making the vessel, after some other small outlay, worth from
$10,000 to $12,000. After the first collision, no attempt was made
to put the ship in condition to go to Newport News, and no legal ex-
cuse is given for not doing so. The master remained in London for
the purpose of prosecuting the Trevarrock, in which he was finally
defeated, on the ground that the Trevarrock was in charge of a pilot.
For the second collision £150 damages were recovered, about half the
whole subsequent cost of repair. No attempt at repair in London
was made, it is said, because repairs could be procured cheaper at
Bremerhaven; and so the ship remained in London for nearly four
months. The conclusion seems to me unavoidable, that the ship
failed to reach Newport News at the appointed time through negli-
gently postponing her start from London, and through failure after
the first collision to make any effort to repair for the purpose' of
fulfilling her charter obligations. Any such negligence, or the volun-
tary choice of the master or owners after a collision to abandon the
charter and make no endeavor to fulfill it, though they might do so,
simply because they may regard it as more to their interest to remain
ill port and prosecute suits, or to go to adifferent commercial country
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for cheaper repairs, is not a sea peril, nor the necessary or natural
consequence of a sea peril, and not therefore one of the risks assumed
by the policy; and on that ground the libel, I think, must be dis-
missed.

THE GATE CITY.
(DIstrIct Court, E. D. New York. May 27, 1898.)

1. COLLISION-STEAMER AND SAIJ,-SCHOONER'S LIGHTS-PRESDlIIPTJONS.
That the lights of a schooner were not seen by an approaching steamer;

that it may have been possible for the schooner's fore staysail to swing
so far to port as to obscure her port light; and that this position would.
In the ,condItion of the wind, have best aIded her progress,-is not suffi-
cient to raise a that such was its position, as against the
positive testimony of her master that it was trimmed fiat, aided by the
presumption that the schooner would not so adjust her sails as to hide
her lights.

2. SAME-CHANGE Oll' COURSE BY SAILING VESSEL.
The rule requiring a sailing vessel meeting a steamer to hold her course

is a broad and general one, intended to put the burden of avoiding a col-
lision upon the steamer; and, if the sailing vessel departs from the in-
junction, the burden is on her to show some reasonable excuse therefor.
A disregard of the rule, not demanded by a clearly existing exigency.
should not be excused.. Therefore she will not be held in fault for ad-
hering to her course, although the steamer seems to be maneuvering in an
uncertain and dangerous way.

a. SAME-NEGLIGENCE OF STEAMER.
A steamer colliding with a schooner on the open sea at night helll solely

In fault for falling to observe the schooner's lights, and for leaving a
course which would have carried them well clear port to port, and going
across the schooner's bow, the latter having l,ept her course until in
extremis.

This was a libel in rem by John W. Hall against the steamship Gate
City to recover damages caused by a collision between her and libel-
ant's schooner, Joel Cook. The New England & Savannah Steamship
Company filed a libel in personam against libelant, to recover for dam-
ages suffered by the Gate City.
Wilcox, Adams & Green, for John W. Hall.
Seward, Guthrie & Steele, for the Gate City.

THOMAS, District Judge. On the 3d of September, 1897, the
steamship Gate City, one of a regular line of steamers plying between
Savannah, Ga., and New York, and carrying freight and passengers,
was on her north-bound trip from Savannah, and at 2 o'clock a. m.
was about off, Egg Harbor Light, on the coast of New Jersey. The
schooner Joel Cook had sailed from New York on the 2d of September,
at about 1 o'clock p. m., bound for Lewes, Del., and at 2 o'clock in the
morning of September ,3d was headed S. W. by S. is., with the wind
N. W. About 5 or 10 minutes past 2 o'clock in the morning, the
two vessels collided, the schooner striking the steamer on the star-
board side, abaft amidships. The I!Iteamer was seriously injured, and
the schooner also received substantial injury. The night was dark,


