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THE MARY A. TROOP.
(District Court, D. Washington, N. D. October 17, 1898.)

ADMIRALTy-LIBEl. FOR WAGES-WEIGHT OF EVIDENCE.
Where there is a direct conflict of evidence between the witnesses for

a libelant suing for wages and the captain, the fact that there was an-
other witness, who knew the facts in dispute, and apparently might have
been examined by the claimant, will determine the issue in favor of tbe
libelant.

P. P. Carroll, for libelant.
W. H. Gorham, for respondent.
HANFORD, District Judge. This is a suit in rem to recover

mariner's wages. The answer admits the contract and services as
alleged in the libel, but charges the libelant with desertion. The evi-
dence shows that the libelant did leave the service of the vessel with-
out completing the term for which he was hired, and without the cap-
tain's consent. The question in the caSe is whether the libelant,
while in the service of the vessel, was subjected to such ill treatment
at the hands of the master as to justify him in leaving the ship. The
evidence is contradictory, and it is extremely difficult to reach a satis-
factory conclusion. The testimony of the libelant and that of three
of his shipmates is to the effect that during the voyage the captain
used abusive language, and that he made violent assaults upon differ-
ent members of the crew without any cause or necessity, and that the
food and water furnished to the crew were insufficient in quantity,
and much of it was spoiled, being maggoty and decayed, and unfit for
use as food by human beings, and that complaints regarding the
food were made to the captain, but were without result, except that
after the complaints the men fared worse. This is all positively de-
nied by the captain, who is the only witness called in behalf of
claimant. I do not feel convinced beyond a reasonable doubt that
the story of hardship told by these sailors is true, but I must give
their testimony due weight, and decide according to the preponder.
ance. If their evidence is entirely false, as the captain has sworn,
there is at least a probability that other evidence to corroborate the
testimony of the captain could easily have been introduced. Evi-
dence given on the part of the libelant shows that the cook, who
knew all about the quantity and quality of the food served to the crew
during the voyage, was still in the ship, and under the captain's con-
trol, at the time the depositions were taken. If for any reason his
testimony could not be produced, some explanation of that fact should
have been offered. In summing up I find that the libelant has sup-
ported his allegations by the testimony of three witnesses besides him-
self, who are unimpeached, except that they are contradicted by the
testimony of the claimant, who has offered no corroborating evidence,
and appears to have failed to call an important witness whom he
could easily have produced. I therefore award to the libelant wages
at the rate of $17.50 per month from the 22d day of December. 1897,
to the 7th day of July, 1898, less $25.50; being the amount which the
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libelant admits to have received in advance wages and goods from the
slop chest. The captain's testimony is that the slop-chest account
amounted to about $30; but he should have taken the pains to have
stated the account accurately, because it was his business to keep
a true account, and when called upon he should have furnished an
accurate statement of what he claimed was due the ship from the
libelant. Having failed in this, I can allow only the amount which the
libelant admits.

THE LENNOX.
(District Court, S. D. New York. November 12, 1898.)

BILL OF LADING-EXCEPTION OF BREAKAGE-FIRECRACKERS - BURDEN OF
PROOF.
On ianding a consignment of 500 packages of firecrackers from Hong

Kong, most of the boxes containing the firecrackers inside of the pack-
ages were more or less broken. The bill of lading excepted "insuf-
ficiency of packages, wear and tear and breakage." Upon proof by the
vessel of good stowage, no shifting of cargo and careful handling, and
no definite cause of the injury appearing, but the boxes being frail in
appearance, with the tops and sides where the breakage occurred much
thinner than the ends and bottom: held (1) that the damage came within
the exception of breakage; (2) that under this exception the shipper took
the risk of breakage from whatever cause, unless the ship's negligence
was shown by affirmative proof to have caused the damage; no such
proof appearing, the libel was dismissed.

This was a libel in rem by Edgar J. Hesslein and others against the
steamship Lennox, to recover for damage to cargo.
Cowen, Wing, Putnam & Burlingham, for libelants.
Convers & Kirlin, for claimant.

BROWN, District Judge. The above libel was filed to recover the
alleged damages of $1,500 to a consignment of 500 packages of fire-
crackers, shipped at Hong Kong, in September, 1897, and delivered at
New York in the following November. Each package consisted of
8 boxes of firecrackers, which were put up together and inclosed in a
cover of matting. Each box contained 36 bunches of small firecrack-
ers. The damage consisted wholly in the breakage of the boxes.
The bunches of crackers within the boxes were not injured or even
stained. Such articles, however, are not in merchantable condition,
except in boxes. The bill of lading exempted the vessel from lia-
bility among other things for "insufficient packing, reasonable wear
and tear of packages, leakage, breakage," etc. The boxes were of
wood and frail in texture, the top being very thin and the two sides
thinner than the bottom or ends. The breakage was mostly of the
top or of the sides of the boxes. The libel charges that the breakage
of the boxes arose through the "negligence of the steamship and their
failure in proper loading, stowage, custouy, care and proper delivery
thereof"; and that "through the negligence of the steamship the
boxes with the matting covers were so badly broken that the mer-
chandise was unfit for re-export and could not be put in proper ship.


