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cially known under various names, and differed in quality and use
from the tissue paper of trade and commerce, and was found by the
court to be “an article advanced beyond the condition of tissue paper,
into something else.” 1 think the case falls within Pickhardt v.
Merritt, 132 U. 8. 252, 257, 10 Sup. Ct. 82, where the court says as to
aniline dyes, which were unknown when the statute was enacted:
“As the court said to the jury, the law was made for the future; and the
term ‘aniline dyes and colors by whatever name known’ included articles

which should be commercially known, whenever afterwards imported, as
‘aniline dyes and colors.’” ;

I fail to find any modification in the application of this rule to
articles first discovered, imported, and known subsequent to the
passage of such aets, and which are commercially known as, and in
fact belong to, the class of exempted articles. The decision of the
board of general appraisers is reversed.

GORMULLY & J. MFG. CO. v. STANLEY CY¥CLE MFG. CO. et al.
(Circuit Court, S. D. New York. November 15, 1898)

1. PATENTS—NOVELTY—COMBINATION OF OLD ELEMENTS.
A patent for a combination cannot be defeated by showing that each of
its elements, separately considered, is old, but it must be shown that the
combination is old.

2. SAME—ANTICIPATION.
A patent for a device which fails to accomplish the desired end is not
an anticipation of one which successfully accomplishes that end.
3. BAME—SUIT FOR INFRINGEMENT—TITLE OF COMPLAINANT.
It is sufficient to enable a complainant to maintain a suit for infringe-
ment if it owned the patent at the time the suit was commenced, and con-
tinues to own it at the trial.

4. SAME—IMPROVEMENTS IN VELOCIPEDES.
The Jeffery patent, No. 398,158 for an improvement in velocipedes,
shows patentable novelty, and the invention was not anticipated.

This was a suit in equity by the Gormully & Jeffery Manufacturing
Company against the Stanley Cycle Manufacturing Company and oth-
ers for the infringement of a patent. On final hearing

Charles K. Offield, for complainant.
Joseph L. Levy, for defendants.

COXE, District Judge. The patent in controversy, No. 398158,
was granted February 19, 1889, to Thomas B. Jeffery for improve-
ments in velocipedes. The invention relied on has reference to novel
features in the construction of the sprocket-wheel, by means of which,
the specification asserts, the machine is made lighter, space is saved
on the pedal-crank shaft, and the power-communicating wheel may
be removed without detaching the crank.

The only claim relied on is the tenth, which sufficiently describes the
invention. It is as follows:

“10. In combination with the pedal-crank shaft, the pedal-crank provided

with a hub, by which it is secured to the shaft, and with arms, for securing
the power-communicating wheel, such power-communicating wheel having
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no hud, but having an opening about its center large enough to permit the
crapk-hub and its arms to pass through, whereby said power-communicating
* wheel may be passed over the crank and its arms, and secured behind or
w1thi:1 fthehs’?me without detachlng the crank from the shaft, substantially
as set fort

The defenses are defective title, noninfringement and lack of pat-
entable novelty.

Of course the claim cannot be defeated by showing that each of its
elements, separately considered, was old. The defendants must prove
ﬂl])at the combination was old. If they fail in this they fail irretriev-
ably.

The British patent, No. 3 ,294, granted to Renouf and Boothroyd in
1886 is the defendants’ best reference. This is conceded on all sides.
If this patent does not defeat the tenth claim it must be sustained.

Although a number of novel and valuable features are pointed out
as inhering in the Jeffery invention it is thought that the distinguish-
ing characteristic, and the one which gives it its chief merit, is the
arrangement by which the power wheel can be removed and a new one,
of different gauge, substituted without disturbing the crank.

The English patent shows a clumsy device which, apparently, never
went into successful operation. It seems to be conceded that the
English structure cannot be used as the Jeffery structure is used with-
out first making several important changes. The proof leaves no
doubt on this subject. It is argued that these changes might have
occurred to the skilled artisan. That they did not occur to any one
until Jeffery made the invention is evident. They seem simple
enough now but invention depended upon their being successfully
wrought out. In short, in these changes lies the difference between
the commercial failure of the English patent and the widely-recog-
nized success of the patent at bar.

It is a significant fact that the English patentees, having in mind
the desirability of making the parts detachable, have only contributed
a recipe which shows the art “how not to do it.” A patent which
fails to show the one feature on which invention rests is valueless as
an anticipation.

Without pursuing the subject further the court is of the opinion
that Jeffery’s contribution to the art comstituted an invention, not
a great invention, not a primary invention, but one which made a
distinet advance in an art crowded with skilled mechanics, and one
which the courts should uphold.

There can be no doubt that the bicycle purchased of the defendant
corporation and introduced in evidence as “Complainant’s Exhibit
Defendants’ Bicycle” is an infringement. The proof shows, and the
memory of the court is in accordance with the proof, that this struc-
ture contains the combination of the claim without any material de-
parture therefrom. There is nothing in the record which requires
a construction of the claim 80 narrow as to permit this structure to
escape.

The ccurt is unable to find any testimony that the individual defend-
ants have infringed and as to them the bill is dismissed. Consoli-
dated Fastener Co. v. Columbian Fastener Co., 79 Fed. 795, 801.



PALMER V. DE YONGH. 281

The criticism of the complainant’s title is without merit. If the
defendants’ proof establishes anything it is that the complainant ae-
quired title to the patent before the assignment introduced by the
complainant. It is enough that the complainant owned the patent
when the suit was commenced and owns it now. The complainant
complied sufficiently with the provision of the law in marking its
machines “Patented.”

It follows that the complainant is entitled to the usual decree
against the defendant corporation.”

PALMER et al. v. DE YONGH.
(Circult Court, 8. D. New York. November 15, 1898.)

1. PATENTS—INPRINGEMENT—PRODUCTS USED IN DIFFERENT ARTS.

The rule that an inventor is entitled to the benefit of all the uses to
which his Invention can be put, whether he knew of them or not, cannot.
operate to bring within a patent structures belonging to a different art,
which do not embody the invention claimed, and resemble it only in some
of its subordinate features.

8. BaAME—FRINGED VALANCES.

The Palmer patent, No. 474,997, as to its third claim, which is for a
valance formed of woven fabric and having a fringe composed of weft-
threads, the article being used for the purposes of ornament, is not in-
fringed by a braid or edging intended as a protection for the bottom of
women’s skirts, though having a fringe similarly woven, the two articles
baving entirely different functions and belonging to different arts.

This action is based upon letters patent, No. 474,997, granted to
the complainant Palmer, May 17, 1892, for an improvement in woven
valances for hammocks. The complainant Feder owns an exclusive
license to make, use and sell garment protectors under the patent.

The patentee says:

“My invention relates to an improvement in hammock valances or drapery
which when applied to the top edge of the hammock will hang in fulled form.
The invention consists in a valance or piece of drapery formed of woven
fabric in which the woven selvage edge is shorter than the corresponding
portion of the fabric intermediate of the selvage edge and fringe. My in-
vention further consists in a valance or piece of drapery formed of woven
fabric, having at one of its edges a fringe formed of weft-threads, which en-
ter into the weaving of the body portion of the hammock.”

Again he says:

“When the selvage edge or that portion where the warp has been fed and
taken up more slowly is applied straight along the edge of the article or
along the support from which the valance is to hang, the portion where the
warp has been fed and taken up more rapidly and whieh has advanced in
the weaving faster than the edge will hang in folds, presenting an appearance
quite similar to that which would be obtained by gathering the edge, as is
commonly done. Mo form the fringe, the warp is omitted along the central
portion of the blank for a distance equal to twice the length of the fringe,
so that when cut through the middle the Iringe will hang from the opposite
edges of the woven fabric at the point where the warp-threads on the op-
posite sides of the center of the blank are introduced. To increase the body
of the fringe I weave more weft-threads, b, across the central portion of the
fabric than at the edges—for example, by holding open the sheds of warp
from the outer edges of the blank up to a point a short distance from where



