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-liability (the steamer being a total loss) relieves it from all ljability
for faults of navigation, etc.,the plaintiff’s case is more than ordinarily
speculative. Undoubtedly, the taking of testimony in support of and
in. opposition to the averments in the complaint will.be an expensive
matter; and the court is not unmindful of the fact that those aver-
ments are really not sworn to by any one, the usual verification be-
ing on information and belief. Nevertheless, individuals- who may
have a right to recover damages for the death of next of kin should
not be deprived of their-day in court, to show, if they can, that defend-
ant’s actionable negligence caused such death, merely because they
are too poor to file security. On the other hand, the defendant
should not be harassed by repeated trials of the same question, nor
put to pnusual and extraordinary expense in defending suits, the
prosecution of which is left free to its adversaries. The following
disposition of these and similar motions will be made: Where the
affidavits clearly show that the persons interested in the recovery (i. e.
" the widow or next of kin) are all in such a condition pecuniarily that
none of them is able to give security, the motion will be denied;
otherwise it will be granted. The denials, however, are to be with-
out prejudice to a renewal of -the motion in the event of defendant
prevailing on the trial of the first cause. If security be then exacted,
defendant will thereafter be harassed only by litigants who deal
with it on equal terms,

It remains only to dispose of the motiong in the two causes above
entitled. In the Wuertz case there is no sufficient proof of inability
to furnish security, There is only the affidavit of the mother. Ap-
parently, Eugene, Otto W., and George are of age, but none of them
have sworn to their inability to give security. They should do so,
and by affidavits which set forth facts, and not mere conclusions. In
the Raymond case the affidavit is not sufficiently full as to plaintiff’s
pecuniary condition, and there is no affidavit presented by the sister
of deceased showing her inability to furnish security. Plaintiffs may
have 10 days in which to supply defects in proofs, if they can.

THE BELVIDERE,
(District Court, S. D. Alabama. October 25, 1898.)
No. 831.

1. SEAMEN—ABANDONMENT OF SHIP--SHORTAGE OF SUPPLIES.

The fact that the master of a vessel did not furnish his crew with
the full supply of lime juice required by the law and the shipping arti-
cles, in the absence of any claim that the men suffered or were made
sick by reason of such deprivation, and where no complaint was made
on that ground, does not authorize the crew to abandon the ship before
the end of her voyage, and recover their wages, nor entitle them to extra
wages.

2. ADMIRALTY—ENFORCING LAw oF ForeicN COUNTRY—SEAMEN ON FoRrEIGN

SHe. | .
In exercising jurisdiction in admiralty upon a libel for wages against

a foreign vessel, the court will, through comity, administer the law of the
country whose flag the vessel carries, to which law the seamen, by ship-
ping for service on such vessel, subject themselves.
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This is a libel by Fred Choate and others against the British bark
Belvidere for the recovery of wages, and extra wages for short allow-
ances.

Smith & Gaynor, for libelants.
Richard H. Clark, for claimant.

TOULMIN, District Judge. The libel in this case is for the re-
covery of wages, and extra wages for short allowance of provisions
and lime juice; and so far as the libelant Julius Koleszar is con-
cerned, also for a discharge on the ground of sickness, and consequent
inability to do duty. However, Koleszar’s claim for a discharge is
disposed of by the admission that he refused to go to the hospital on
the permit obtained for him by the master, and that he has shipped
and sailed from this port on another vessel.

The specific averments of the libel are that on the day next after
the vessel sailed from Rio Janeiro for Mobile, to wit, on June 10, 1898,
when the allowance of provisions was given out, pork, butter, and
lime juice were missing, and that this occurred without exeeption
until the 14th day of July, 1898, when the libelants were served with
seven days’ allowance of lime juice, and afterwards with four more
days of lime juice, but that no pork or butter was served, although, it
is averred, the scale of provisions for the ship’s crew required each of
the crew to receive three-fourths of a pound of pork a day, one pound
of butter a week, and three ounces of lime juice a day. The libelants
also aver that they were put on short allowance of sugar on the voy-
age, and that the short allowance of these articles continued during
the entire voyage. They aver that lime juice was served them but
11 days during the entire voyage, and that they received no pork or
butter at all during the voyage, and very little sugar. How much
sugar was received is not shown. They, howerver, state that they did
receive vinegar a number of times as a substitute for lime juice, but
this was received only a portion of the time. The libelants further
aver in the libel that they complained of said treatment during the
voyage, to the master, but the master continued said short allowance -
of provisions and lime juice, regardless of their complaint, until they
finally left the vessel to seek redress ashore in Mobile; that the
master refused them their wages and discharge at this port, and also
refused to pay them extra wages for short allowance of provisions
and lime juice. They aver that they suffered great privations on the
voyage from the loss of lime juice, that the master was negligent in
not furnishing it, and that they are entitled to extra wages, in the
nature of damages, for such negligence; and they demand the same,
as well as their wages, and pray the court to decree the payment to
them of their wages, and extra wages for the short allowance com-
plained of.

The scale of provisions, as shown by the shipping articles in evi-
dence, does not provide for the allowance and serving to the crew of
any butter at all. It does not allow § of a pound of pork a day, as
is alleged, but does allow 1} pounds a day for three days in the week.
It does not provide for the issuance of any specific quantity of lime
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juice, as is claimed, but provides for the daily issue of lime juice
and sugar, or other antiscorbutics, in any case required by the
merchants’ shipping act. That act provides that lime juice, with
sugar, shall be served out daily, at the rate of one ounce a day,
to each member of the crew, as soon as they have been at sea
10 days, and during the remainder of the voyage, except when in
harbor, and there supplied with fresh vegetables. The shipping arti-
cles—the contract—authorize substitutes and’ equivalents, and the
admission is that vinegar was served in place of lime juice a number
of times; and the evidence shows that both sweet and Irish potatoes,
which are not provided for in the scale of provisions, were frequently
served; also, that molasses was served. The evidence wholly fails
to show that the libelants suffered any privations—that is, that they
were made sick, or have been in any wise damaged—Dby the failure of
the master to daily serve out to them lime juice. The master has
rendered himself amenable to the law for such failure, and is per-
haps subject to a fine therefor; but how have libelants been hurt?
Does the fact that they did not get the lime juice as often as the law
required the master to serve it to them entitle them to abandon the
vessel, and demand their wages and extra wages? I think not. If
they had been damaged—had been made sick—by the master’s neg-
ligence in the matter, they might sue and recover their damages.
The Rence, 46 Fed. 805. And if, by the British law, they are entitled
to extra wages for a short allowance of lime juice, thay may recover
them. But does the fact that they had a short allowance of lime
juice justify them in leaving the vessel, and claiming their wages?
T have found but one case where it has been held that a failure to fur-
nish lime juice justified the seamen in leaving the vessel, and in that
case there was an entire deprivation of lime juice. None was fur-
nished, and there was no substitute or equivalent therefor, so far as
the facts reported show; and it may be that the seamen suffered, or
were made sick, by reason of such deprivation. It does not ap-
pear from the case, as reported, how .this was. The Karoo, 49 Fed.
651. In the case of The Rence, supra, it was held that where no lime
juice is served, and the crew is attacked with scurvy, the ship is
liable for the damage the seamen sustain on account of the disease.
And it has been held that a seaman’s quitting a vessel before the
termination of the voyage, in consequence of not being supplied with
provisions, did not work a forfeiture of wages. The abandonment of
the ship under such circumstances—that is, when the seaman is not
supplied with provisions—does not work a forfeiture. The Castilia,
1 Hagg. Adm. 59. An absolute deprivation of provisions, or pro-
visions really so bad that they are unfit for the seamen’s support,
would justify their leaving the ship. Ulary v. The Washington,
Crabbe, 204, Fed. Cas. No. 14,323. But the proof does not make
such a case. The shipping act provides for short or bad provisions,
to be recoverable as wages; but it does not provide for or justify an
abandonment of the vessel before the termination of the voyage.
British Merc. Ship. Act, 199. And it provides that if it is shown to
the satisfaction of the court that any provisions, the allowance of
which has been reduced, could not be supplied in proper quantities,
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and that proper, equivalent substitutes were supplied in, lien thereof,
the court shall take these circumstances into consideration, and shall
modify or refuse compensation as the justice of the case requires.
The proof on the part of the libelants fails to satisfy me that there
was any suffering on account of short allowance of provisions, and
particularly because of the deprivation of the specific articles men-
tioned in the libel. No butter was provided for in the scale of pro-
visions agreed on. The proof of the claimant shows that the libel-
ants got pork nearly every day, in soup, or cooked with peas or beans, -
and this is not denied by libelants’ testimony. They did not receive
1} pounds pork three days in the week, but they did not complain
at not getting it in that quantity. There was no complaint of the
quantity furnished, or of the manner of serving it. The proof wholly
fails to show that the libelants ever made any complaint to the
master of short allowance, or demanded more of him, or that he re-
fused to furnish them a full and sufficient supply. One of the libel-
ants on one occasion asked the master for some sugar, and his request
was complied with,~—not immediately, but within a reasonable time,
under the circumstances of the case, as shown by the evidence. The
proof does show that there was some complaint by libelants to the
steward about the bread. The allowance was short for a few days,
and then only in comparison with the quantity they had been receiv-
ing on the voyage; and they had potatoes and other things not provid-
ed for in the agreement. However, there is no complaint in the libel
about a short allowance of bread, and no claim therefor. That there
was a short allowanee of lime juice is conceded; that is, an allowance
short of that required by law to be supplied. The master did not
comply with the law in furnishing lime juice. For his failure to so
comply, the law imposes a penalty, but this penalty does not inure to
the benefit of the crew; and no law has been brought to my attention,
and I have found none, that provides that they shall recover any pen-
alty, in the way of additional wages, for the master’s omission in this
respect. The Rence, supra; Petersen v. J. F. Cunningham Co., 77
Fed. 211-216. The claims for the failure of the master to serve
libelants with lime juice will therefore be disallowed and denied. If
the libelants had, by the master’s breach of duty in the premises, suf-
fered any damage, they could sue and recover therefor. The Rence,
supra; The Karoo, supra. But they make no such claim in their
libel or evidence. :

When jurisdiction is exercised in a case like this, the court will ad-
minister relief, by comity, in accordance with the law of the flag of the
vessel. - Whoever engages voluntarily to serve on board a foreign
ship necessarily undertakes to be bound by the law of the country to
which the ship belongs. In re Ross, 140 U. 8. 453, 11 Sup. Ct. 897;
Wilson v. The John Ritson, 35 Fed. 663. And it has been held that,
where the British vice consul, on the facts shown by the shipping
articles and the statements of the libelants, had refused to order pay-
ment to them of their wages, the district court of the United States
will dismiss the libel. The New City, 47 Fed. 328. The case now
before the court has been fully examined and considered by the
British vice consul on the same testimony that is submitted to the
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court, and he refused to order payment to libelants of the wages
claimed, and he protests against the court now taking jurisdiction of
the case. Under all the circumstances of the case shown by the libel
and the testimony, the court is of opinion that the libel should be dis-
missed; and it is so ordered.

THE STRABO.
(District Court, B. D. New York. November 7, 1898.)

ADMIRALTY—J URISDICTION—PERSONAL " INJURY.

‘Where the libelant, & workman on a vessel lying at a dock, attempted
to leave the ship by means of a ladder, by reason of the master’s negli-
gence not secured properly to the ship’s rail, whereupon the ladder fell,
and the libelant was thrown-to the doek, and injured, it is inferable that
the master’s breach of duty took effect upon the libelant while he was
upon the ship; and, although his physical injury was completed by his
fall upon the dock, a court of admiralty has jurisdiction.

This is a libel by John J. King against the steamship Strabo for
personal injuries. Heard on exceptions raising the question of ju-
risdiction in admiralty.

William C. Beecher, for libelant,
Owen & Sturges, for claimant.

THOMAS, District Judge. The exceptions to the libel concede
the following facts for the purpose of raising the question of the
jurisdiction of this court: The libelant, employed in loading a ship
lying at a dock, attempted to leave the ship by means of a ladder,
by reason of the master’s negligence not secured to the ship’s rail,
whereupon the ladder fell, and the libelant was thrown to the
ground, and injured. From this statement is inferred (1) that the
injured person was on the ship; (2) that the negligent omission,
viz. to fasten the ladder to the ship, was suffered on the ship; (3)
that the causal influence was brought to bear and took effect upon
the libelant while he was on the ship; (4) that a physical injury was
caused to the libelant by his fall, which was increased by his strik-
ing the dock.

Several classes of cases exist which Lave relevancy to the subject
under consideration. The first class is where the primal cause
arises on the ship, and is communicated to property on the land.
Such are cases of fire, originating on the ship, and carried or spread-
ing to the shore. The Plymouth, 3 Wall. 20; In re Phoenix Ins.
Co., 118 U. 8. 610, 7 Sup. Ct. 25. In this class also fall the cases
of missiles sent from the ship, and taking effect elsewhere. TU. S.
v. Davis, 2 Sumn. 482, Fed. Cas. No. 14,932; The Epsilon, 6 Ben.
378, Fed. Cas. No. 4,506, Also, cases are included where some part
of the ship comes in contact with the land, to the injury of per-
sons or property thereon (Johnson v. Elevator Co., 119 U, 8. 38§,
7 Sup. Ct. 254; The Maud Webster, 8 Ben. 547, Fed. Cas. No. 9,302);
and herein should be gathered instances where the vessel does



