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pelled by mandamus; that, if any step necessary to have the proper
funds in the treasury had been omitted, a proceeding to compel such
step was the proper course. The court, in reply to this contention,
said:
'fWe do not understand this to be the law as applicable to this case. Ac-

cording to the act of April 25, 1863, • • • no action could be maintained
against the city on these bonds or coupons. By law. it was the duty of the
city to make provision for the payment of the bonds and coupons according
to the statute under which they were issued; and. by omitting to perform
such duty. the city could not create the defense of the statute of limita-
tions. Not untll the funds were in the treas'ury. properly applicable, would
the statute begin to run. Not until that period would the petitioner have
any right of action or proceeding against the treasurer. The contrar3' view
wouid place it in the power of a municipality in many cases to avoid all pay-
ment of its debts. because if, by concert of action, each officer should omit
to perform his duty, the time consumed in compelling each to perform such
duty might be made to consume all the period of the statute before the funds
would reach the treasury. We do not think the legislature intended such
result." .

See, also, State v. Board of Comr's of Lincoln Co., 23 Nev. 262, 45
Pac. 982; Sawyer v. Oolgan, 102 Cal. 283,292,36 Pac. 580; Spaulding
v. Arnold, 125 N. Y. 194, 198, 26 N. E. 295; Gasquet v. Board, 45
La. Ann. 342, 12 South. 506; King Iron Bridge & Mfg. Co. v. Otoe
Co., 124 U. S. 459, 8 Sup. Ct. 582.
Alturas county was not at the time of its dissolution in such a

condition that it could have pleaded the general statute of limita-
tions herein relied upon.
We do not deem it necessary to examine any of the other grounds

discussed by the plaintiff in error. After a careful consideration
of all the questions involved herein, we are of opinion that the
section of the statute of limitations pleaded and relied upon by
defendant does not apply, and was not intended by the legislature
to apply, to a case like the present. The court erred in sustaining
the demurrer. The judgment of the circuit court is reversed, and
cause remanded for further proceedings, not inconsistent with this
opinion.

PACIFIC BANK v. HANNAH et al.

(Circuit Court of Appeals, Ninth Circuit. May 3, 1898.)

No. 400.
1. BILl, OF EXCEPTIONS-TIME FOR ALLOWANCE.

The filing of a bill of exceptions during the term of court at which judg-
ment is rendered is sufficient to preserve the rights of a party, and to au-
thorize its allowance and settlement after the term.

2. POWER OF ATTORNEy-REVOCATION BY DEATH OF PRINCIPAl,.
A power of attorney to convey land, not coupled with an interest, is

revoked by the death of the principal, and a deed thereafter made by the
attorney is void.

8. PARTITION BY DEED-VAT,IDlTY.
An attempted partition of land, by deed inter partes, is void where ond

of the deeds is invalid, and does not bind the owner of the interest it'.
purports to convey.
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-4. JUDGMENT AS ADJUDICATION OF TITLE-EFFECT OF DECREE OF PARTITION.
A decree making partition of land, in a suit which was not adversary

as to the title of the different parties, is not conclusive of the title of one
of the parties to whom a. share was allotted, as against claimants who
were not parties.

5. DESCENT OF PROPERTy-DEATH OF NONRESIDENT OWNER OF LAND-RIGHTS
OF WIDOW.
Under Laws Wash. 1862--{)3, pp. 261-264, §§ 340, 352, on the death in-

testate of a nonresident owner of land in the territory, his widow did not
inherit as an heir at law, but for want of other heirs the land escheated
to the county in which it was situated, subject only to the dower right
of the widow during her life.

8. DOWER-CONVEYANCE BEFORE ASSIGNMENT.
The widow of a deceased owner of land in Washington territory, who

never resided in the territory or state, and to whom dower in such land
was never assigned, had no interest in the land which she could convey.

In Error to the Circuit Court of the United States for the District
of Washington.
This is an action in ejectment, brought by the Pacific Bank, plaintiff in

error here, for about four acres of land situated in the county of Pierce,
state of Washington. The complaint alleged ownership in fee, and a right
to the possession of the land, and that the defendants were in unlawful pos-
session thereof. The defendants pleaded a general denial, and set up that
the county of Pierce, state of Washington, was the owner of said land, and
that they were in possession by consent of said Pierce county. The evi-
dence introduced on the part of the plaintiff was entirely documentary. The
plaintiff deraigns its title as follows: In February, 1870, a tract of 60 acres
of land, described as the S. W. of the N. W. *, and the W. lh of the S. E.* of the N. W. *, of section 5, township 20 N., of range 3 E., of Willamette
meridian, in the county of Pierce, then territory, now state, of Washington,
was conveyed by Louis C. Fuller and Clinton P. Ferry, and their respective
wives, who were the owners In fee simple thereof, to the Workingmen's
Joint-Stock Association, a corporation organized under the laws of the
state of Oregon, and having its principal office at Portland, In said state. At
that time, and on the 10th of February, 1871, following, the stockholders,
and the only stockholders, of this corporation were the following: John
Donaldson, Philip Francis, Charles Gilbert, James H. Givens, Charles How-
ard. John Huntington, George 'Washington, George Thomas, George Luviney,
William Brown, Mary H. Carr, Edward S. Simmons, George P. Riley, and
Anna Rodney, and each was the owner and holder of 80/464 of all the cap-
ital stock of the corporation, except George Luviney, who was the owner
and holder of 65/464 of said capital stock, and 'Villiam Brown, who was the
owner and holder of 89/464 of said capital stock. On the 10th day of
ruary, 1871, a question having arisen as to the power of the corporation to take
and hold the title to said real property, it was decided by the officers and man-
agers of the same that the said land should be conveyed to the said stockhold-
ers individually, as tenants in common of their Interests therein, In proportion
to the amount of capital stock owned and held by each; and accordingly, on
said day, the corporation joined with sald Louis C. Fuller and Clinton P. Fer-
ry, and their respective wives, and duly made, executed, and delivered to said
stockholders hereinbefore mentioned a quitclaim deed to said real estate,
in the proportions represented by the stock held by them in the corporation,
to be held by them as tenants in common. Among these stockholders and
tenants in common was one James H. Givens, whose interest was stated,
in the deed, to be 80/464 , and whose interest represents the land in contro-
versy in this action, amounting to about four acres. On September 5, 1871,
11 of these tenants in ('ommon, among whom was James H. Givens, joined
in a power of attorney in favor of ,Tohn 'V. Matthews, who was constituted
and appointed "our true and lawfnl attorney for us, and in our name and
stead, to grant; bargain, sell, convey, alien, remise, release, quitclaim, as-
sign, or transfer all such lands," etc., "and for all the powers aforesaid for
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us and In our names to make, execute, acknowledge, and deliver all neces-
sary deeds," &c..Tbe names of tile remaining three tenants In common were
affixed by otller par,tles, but no pI;evlous authority to do so was shown. The
purpose of this power of attorney, it appears, was to effect a partition of this
GO-acre tract; and Matthews accordingly, on Septembel>9, 1871, attempting
and assuming to act under said Instrument in writing, executed to said stock-
holders hereinbefore mentioned a deed signed by himself as attorney in fact.
conveying to each a portion of the 60 acres represented by his or her interest
in said corporation. But It seems that the Initial corner of the description
of the land attempted to, be conveyed was Incorrectly stated in said deeds,
and furthermore the deeds were Iiligned by the Dame of John W. Matthews,
and not by the names of any of said alleged grantors, and were otherwise
incorrect and void. See opinion of the court below in the case of McDonald
v. Donaldson, relatlng to this same tract of land, 47 Fed. 765. Subsequently,
and about February 14, 1873, James, H. Givens died Intestate, leaving Mary
A. Givens, his Wife, surviving him. On March 24, 1873, Matthews, still as-
suming to act under the authority of said power of attorney and without
any additional authority, executed, acknowledged, and delivered a second
set of deeds to each of sald stockholders (excepting James H. Givens), which
correctly stated the section in which the said tracts, so partitioned, were
situated, and the true Initio} corner .of the description In each, and to which
he signed the names of several of the stockholders as grantors therein. :\Iat-
thews deeded the tract in controversy in this case to Givens' widow, Mary
A. Givens. As stated, Givens had died in the month of February previous,
Intestate, without leaving any heirs. It was, however, assumed at the time
that, under the laws of the territory, now state, of Washington, his widow
was his heir at law. It was upon this assumption that the deed of the tract of
land to which Givens would have been entitled, had he lived, was conveyed
by' :\fatthews to Mary A. Givens, his widow. Subsequently, on October
17, 1888, Mary A. Givens, describing herself as the "widow of James H. Giv-
ens," executed a quitClaim deed of the entire ao-acre tract to I!'rank V. Mc-
Donald. In the year 1891, McDonald instituted a suit in equity In the United
States circuit court for the district of Washington, Western division, against
those of the original tenants In common who still retained their interests and
against those per(:lons who clalmed title to any part of the premises by deed
from any of the original ,in common. The object of the suit was to
obtain a decree defining the interests of the several parties, remove the cloud
upon the title, and partition the property among the owners, so as to give
to each his portion thereof in severalty. The importance of just such a suit
to disentangle the title to this entire 60-acre tract from the complications
which the careless and misadvised acts of the parties had caused, Is very
forcibly stated by the learned judge of the court below in his opinion in that
case. McDonald v. Donaldson, supra. It was held that the land had not
been legally partitioned, and that the only solution of the legal difficulties
and perplexities of the situation was for the·court to partition the land Itself,
according to the fairest plan which the court, acting upon certain equitable
principles, could devise. This was acco,rdlngly done. In the findings of
fact in that case, the court (ound "that on the 23d day of March, 1873, the
said James H. Givens died Intestate, leaVing Mary Givens his widow and .
only hell' at law," and awarded the land in controversy here to McDonald,
as the grantee of Mary Givens. Subsequently, McDonald brought suit
against Dolphus B. Hannah and Kate E. Hannah, his wife, the present de-
fendants In this case, in the circuIt court of the United States for the district
of Washington, Western dLvislon, to recover possession of the land involved
In the. case at bar. McDonald, the grantor of the present plaintiff In the
case at bar, pleaded, In that action, to establish his title to the land and
right to have Hanpah et ux. dispossessed, the judgment and decree rendered
in the case of McDonald v. Donaldson, 47 Fed. 765. But the court held that,
while such decree and j.udgment were admissible in evidence in favor of the
plaintiff's title, It was not conclusive upon the defendants, they having been
strangers to the suit in which such judgment and decree were rendered; and
the court further held that, upon the evidence presented and the showing
made In that· case, the title held by McDonald to the land In controversy
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in tbis case was void and of no effect; that Mary A. Givens, the widow of
James H. Givens, never bad tbe legal or any title to the land wbich she
could convey to McDonald; that sbe was not, under the laws of the territory,
now state, of Washington, the heir at law of James H. Givens; that, upon
the latter's death, the only right she acquired in the land in controversy
was that of dower, and nothing more; that the land had never been awarded
to her in any proceeding according to the statute for assignment of dower.
Judgment was accordingly rendered for the defendants. 51 Fed. 73. Sub-
sequently, on February 11, 1896, McDonald conveyed the land in contro-
versy to the Pacific Bank, the plaintiff in the court below and the plaintiff
in error in this court. The case was tried before the court below, the par-
ties having, by written stipulation filed, waived a jury. Judgment was ren-
dered in favor of the defcndants, and the court made the following findings
of facts and conclusions of law:
"First. That plaintiff is a banking corporation organized and existing under

the laws of the state of California, and authorized to hold real estate in the
state of Washington, and the defendants are citizens and residents of the
state of Washington.
"Second. That in the veal' 1840 one James H. Givens intermarried with one

Mary A. Peck at New Bedford, in the state of Massachusetts, and the said
parties never resided in the late territory, now state, of ·Washington.
"Third. That on the 14th day of February, 1873, the said James H. Givens

died intestate at Portland, in the county of Multnomah, state of Oregon,
leaving surviving him his Widow, the said Mary A. Givens, but no issue or
heir at law.
"Fourth. That at the time of his death the said James H. Givens was

seised in fee of one undivided 30/464 of the following described premises,
to wit: The southwest quarter (S. W. 1,4) of the northwest quarter (N. W. 1,4),
and the west half (W. 112) of the southeast quarter (S. E. 1,4) of the northwest
quarter (N. W. %), of section five (5), township twenty (20) north, of range
three (3) east, of vVillamette meridian, in the county of Pierce, then territory,
. now state. of Washington.
"Fifth. That on the 17th day of October, 1888, the said Mary A. Givens.

widow of said James H. Givens, to be the sole heir at law of
said James H. Givens, made, executed. and delivered to one Frank V. Mc-
Donald a conveyance of all her right, title, and Interest, including dower and
claim of dower, in and to the premises above described, but that neither
before the making of said conveyance nor thereafter had the Interest of said
:Mary A. Givens, as the widow of said James H. Givens, been set off to her
by any court.
"Sixth. That thereafter, and on or about the 12th day of March, 1891, the

said Frank V. McDonald, claiming, by virtue of said conveyance, to be the
owner of the right, title, and interest of said James H. Givens and :Mary A.
Givens in and to the premises hereinbefore described, commenced, in this
court, a suit in equity against one John Donaldson and sundry other persons.
to which all persons having of record in the office of the auditor of Pierce
county any deed of conveyance, decree, or other evidence of title to any por-
tion of said premises were made parties defendant, save and except that the
defendants herein and the county of Pierce were not parties thereto, for the
purpose of procuring a partition of said premises among the parties to said
action; and thereafter such proceedings were had in such cause that this
court ordered and decreed, as between the parties to said action. a partition
of said premises, and particularly decreed that there be set off In severalty,

his sole and exclusive property in fee simple to Frank V. McDonald as
the successor in interest of said James H. Givens and Mary A. Givens, a cer-
tain tract or parcel of the tract hereinbefore described, therein bounded and
described, and being the same tract of land described In the complaint
herein.
"Seventh. That thereafter, and on the 13th day of September, 1894, said

Mary A. Givens died in the city of Portland, county of Multnomah. state of
Oregon, being at the time of her death a resident of said state of Oregon.
"Eighth. That thereafter, and on the 11th day of February, 1896, the said



76 90 FEDERAL REPORTER.

Frank V. McDonald made, executed, and delivered to the plaintiff herein a
co;nveyance of the premises described In the complaint herein.
,"Ninth. That the premises described In said complaint exceed In value the
sum of two thousand dollars ($2,000).
"Tenth. That the county of Pierce Is a municipal corporation of the state

of Washington.
"Eleventh. That the defendants are, and were at the time of the commence-

ment of this action, in possession of the premises described In the complaint
by consent of the said county of Pierce, state of Washington."
As conclusions of law, from the above findings of fact, the learned judge

held:
"First. That, upon the death of said James H. Givens, the right, title, and

Interest of said James H. Givens in and to the premises described In the fourth
finding of fact herein became vested in the county of Pierce, state of Wash-
Ington, as escheated property, subject only to a dower estate in his widow,
said Mary A. Givens, for her life, In one-third thereof, to be admeasured to
her pursuant to the laws of the then territory of Washington.
"Second. That the conveyance by Mary A. Givens to Frank V. McDonald,

and the conveyance by Frank V. McDonald to the plaintiff herein, did not
vest either of said grantees with any right, title, or interest in said premises.
"Third. That the partition proceedings referred to in finding sixth herein

were valld and effectual to the extent that the decree therein severed the
undivided Interests of the parties to said action In the premises described In
the fourth finding of fact herein, and particularly the interest of which the
said James H. Givens died seised, but were void so far as they conferred,
or attempted to confer, any right, title, or interest in the said Frank V. Mc-
Donald to the premises described in the complaint herein.
"Fourth. That the defendants are entitled to a judgment against plaintiff

dismissing this action, and for their costs and disbursements herein."
The plaintiff in error excepted to the findings of fact Nos. 3, 5, and 11,

and to all the conclusions of law, and excepted to the action of the court in
refusing to adopt the findings of fact and conclusions of law requested and
submitted by It, and in rendering judgment for the defendants, all of which
Is assigned ,as error. To reverse the judgment of the court -below, this writ
of error is sued out.
T. L. Stiles and George E. De Steiguer, for plaintiff in error.
W. O.Sharpstein, for defendants in error.
Before MORROW, ROSS, and GffiBERT, Oircuit Judges.

" MORROW, Oircuit Judge (after stating the facts). A motion has
been made to dismiss the writ of error on the ground that the bill
of exceptions, although filed within the term at which judgment was
rendered, was not presented to, and allowed by, the judge of the
court below until after the expiration of the term. We think that
the fact that the bill of exceptions was filed within the term at which
judgment was rendered is sufficient to preserve the rights of a party
in presenting the bill of exceptions for allowance and settlement.
U. S. v. Breitling, 20 How. 252; Dredge v. Forsyth, 2 Black, 563,
. 568; Davis v. Patrick, 122 U. S. 138, 7 Sup. Ot. 1102; Ohateaugay
Ore & Iron Co., Petitioner, 128 U. S. 544, 9 Sup. Ct. 150; Hume v.
Bowie, 148 U. S. 245, 253, 13 Sup. Ct. 582; Waldron v. Waldron,
156 U. S. 361, 378, 15 Sup. Ot. 383; Woods v. Lindvall, 1 C. C. A.
34, 48 Fed. 73. .
While the assignments of error are fifteen in number, they can be

said to raise but three general questions of law, which will be deter-
minative of the errors claimed: (1) Whether the conveyance from
Matthews to Mary A. Givens, her husband, James H. Givens, hav-
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ing died, operated to vest in her any title which she could convey
to McDonald to the land in controversy; (2) whether she was, under
the laws of the territory, now state, of Washington, an heir of James
H. Givens, and, as such, succeed€d to all his right, title, and interest
to the same; and (3) what is the force and effect, in this case, of the
decree of the court below rendered in the partition suit of McDonald
v. Donaldson, 47 Fed. 765, wherein it was held that Mary A. Givens
was an heir of James H. Givens, and, as such, succeeded to all the
right, title, and interest which the former had in the land in con-
troversy, and that her conveyance to McDonald of such interest was
valid and operative?
As to the first question, we are of the opinion that the conveyance

by Matthews, under his power of attorney, to Mary A. Givens, was
absolutely null and void. The conveyance was made after the death
of Givens, and the power of attorney, under which the pretended
conveyance was made to Mary A. Givens, not being coupl.ed with an
interest, was revoked by the death of Givens. Hanrick v. Patrick,
119 U. S. 156, 174, 7 Sup. Ct. 147; Frink v. Roe, 70 Cal. 296, 11
Pac. 820; Louis v. Elfelt, 89 Cal. 547, 26 Pac. 1095; Rowe v. Rand,
111 Ind. 206, 12 N. E. 377; Story, Ag. § 489. See, also, McOlaskey
v. Barr, 50 Fed. 712. That being true, the conveyance by Matthews
to Mary A. Givens, the widow of James H. Givens, was void, and her
transfer to McDonald equally so. The attempted partition was in-
operative and void, for it is well settled that a voluntary partition,
which is not binding on all the co-tenants, is not binding on any. Sut-
ter v. City and County of San Francisco, 36 Cal. 112; Gates v. Salmon,
46 Cal. 361; Hill v. Den, 54 Cal. 7; Center v. Davis, 113 Cal. 307, 45
Pac. 468. This principle was recognized by the court below in the
cases of McDonald v. Donaldson, 47 Fed. 765, and McDonald v. Han-
nah, 51 Fed. 73; in the former of which cases, as previously stated, the
court held the attempted partition void, and proceeded to make an
equitable partition of the land. In so doing, it partitioned the in-
terest in the land of James H. Givens, deceased, as one of the tenants
in common, to Mary A. Givens, his widow, upon the assumption that
she was his sole heir at law.
This brings us to the consideration of the second and third ques-

tions involved, which will be considered together. The case of Mc-
Donald v. Donaldson, supra, is relied on by the plaintiff in error as
settling the question that Mary A. Givens was entitled, as heir at
law of James H. Givens, to the land in controversy, and that her
conveyance to McDonald and that by the latter to the plaintiff in error
are valid. Aside from the fact that none of the present defendants,
nor the county of Pierce, from whom they claim to hold possession,
were parties to that suit of partition, it appears that the question
whether or not Mary A. Givens was the sole heir at law of James
H. Givens was not raised or mooted in that suit. To be sure, it
was involved in the case; for, James H. Givens being dead, the
court below, in making its equitable partition of the entire tract of
land, had to make some disposition of Givens' interest as a tenant
in common, and, in so doing, no question appearing to have been
raised about it, assumed that Mary A. Givens, his widow, was also..
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under the laws of the territory, now state, of Washington, his sole
heir at law. That the court assumed that Mary A. Givens was the
heir at law of James H. Givens, and, therefore, entitled to the land
in controversy in this case, and that it was in error in this assump-
tion, is established by the decision of the same court in the subse-
quent case of McDonald v. Hannah, supra. In that case the question
was directly raised and determined. That case purported to inyolve
the same land in controversy in the case at bar, the same defendants,
and was also an action in ejectment. The only difference, which
1s O,ne merely of form, is that plaintiff's grantor was plaintiff in that
ease. It was also an action of ejectment, and substantially the same
grounds were urged for and against the proposition that Mary A.
Givens was the sole heir at law of James H. Givens, and therefore
succeeded to all his right, title, and interest. The learned judge of
the court below, in that case, thoroughly considered this question,
and, in holding that she was not his sole heir at law, used the follow-
ing language:
"The land in controversy is part of the tract involved in the case of :\fc-

Donald v. Donaldson, 47 Fed. 765 determined in this court). The
husband of Mary A. Givens, with other persons, acquired the title to said
tract as tenants in common, and by transactions between themselves and a
succession of untoward occurrences, as shown by the published statement
and opinion ot the cour.t in. that case, the title became snarled; one of the
most serious complications being caused by the death of Givens, which oc-
curred in the year 1873. Being nonresidents, the statutes of the territory
in relation to the property rights of married persons enacted prior to his
death were inapplicable to Mr. and Mrs. Givens, and conferred no rights
upon the widow. Neither was she, by the laws then in force, entitled to take
any part of her husband's real estate by Inheritance. The partition deed
made to her by Matthews as attorney in fact was voId, for the reason that,
by the death of her husband, the power of attorney under which Matthews
acted was annulled. She had a right of dower, and nothing more. But
the demanded premises have not been awarded to her in any proceeding
according to the statute for assignment of dower. Tnerefore her grantees
acquired no right, title, or right of possession by the deed from her, even if
the execution, delivery, and validity thereof be assumed."

That decision was rendered in 1892. An appeal was taken to this
court, and the judgment was reversed on a question of pleading, and
the case remanded for a new trial. See 8 O. O. A. 426, 59 Fed. 977.
We are not advised by the record What, if anything, further was done
in that case. The case can, therefore, not be considered as control-
ling in this court. An independent examination, however, of the
law on the question as to whether Mary A. Givens was the sole heir
at law of James H. Givens, involved in this case and in the previous
case of McDonald v. Hannah, satisfies us that the court below was
correct in so far as it held that Mary A. Givens could not be con-
sidered, under the laws of the territory, now state, of Washington,
the sale heir at law of James H. Givens. A perusal of the opinion
of this court, reversing the judgment of the lower court in that
case, will show that the ground of reversal was not based on the
question whether or not Mary A. Givens was the sale heir at law
of James H. Givens. With reference to the weight to be given the
previous decision of McDonald v. Donaldson, wherein the court be·
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low assumed that }.fary A. Givens was the sale heir at law of James
H. Givens, the learned judge thus expressed himself:
"The defendants are not, however, concluded by said decree, nor can they

be denied their day in court to put in issue the vaiidity of plaintiff's pre-
tended right to the demanded premises, and subject the same to the test or
a judicial determination. Neither the defendants nor the heirs or legal rep-
resentatives of Givens were In court as parties to the partition suit, and by
the course pursued by those who were parties the court was precluded
from investigating or deciding the questions affecting the plaintiff's pre-
tended title now in issue. In view of these facts, the court could not, by its
decree, create a new and original title, nor devest the true owner of his title
to the premises, and against the parties in actual possession the decree af-
fords no ground for a judgment of ouster."

The views expressed by the learned judge of the court below in
the case of McDonald v. Hannah were undoubtedly correct.
A further reason why that case is not conclusive is that the par-

ties are not the same. None of these defendants, nor the county of
Pierce, from whom the defendants claim, were made parties to that
suit. The court below, however, very properly admitted the judg-
ment and decree in that case in the present case. It was admissible
in favor of plaintiff, but was not conclusive upon the defendants.
Barr v. Gratz's Heirs, 4 ·Wheat. 213; Delano v. Bennett, 90 Ill. 533;
Benefield v. Albert (Ill. Sup.) 24 N. E. 634. Besides, a decree of
partition does not operate to create or devest a title to land. Its
purpose is to divide and set apart to each of the tenants in common
his or her respective share or portion. That was, manifestly, all
that the equitable partition made by the court below, in McDonald
v. Donaldson, of the tract of land, of which a portion thereof is in
controversy in this case, was intended to and could do. It did not
purport to create a title where none existed, nor to devest a title
which had accrued or attached. As was said in Wade v. Deray, 50
Cal. 376, 380:
"It is well settled that a decree or judgment in partition has no other effect

than to sever the unity of possession, and does not vest in either of the co-
tenants any new or additional title. After the partition each ha,d precisely
the same title which he had before, but that wllich before was a joint pos-
session was concerted into a several one."

See, also, McBrown v. Dalton, 70 Cal. 89, 11 Pac. 583; Traver v.
Baker, 15 Fed. 186.
In so far as the decree of partition in the case of McDonald v.

Donaldson operated to do this, it was valid and binding; but when
it purported to create in Mary A. Givens a title, right, or interest
in the land which, by the laws of the territory, now state, of Washing-
ton, she did not possess, it follows that it was, to that extent at least,
inoperative and void. By the death of James H. Givens, intestate,
and without heirs, his widow not being, as has already been seen,
his heir at law under the laws of 'Washington, his estate escheated
to the county of Pierce. Laws Wash. 1862-3, pp. 261-264, §§ 340,
352; Abb. Real Prop. St. pp. 375-377; Territory v. Klee, 1 Wash.
St. 183, 188, 23 Pac. 417; 6 Am. & Eng. Ene. Law, pp. 856, 857,
and cases there cited. T\J.e court below was, therefore, right in find-
ing that Mary A. Givens had no title, right, or interest, at law, in the
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land in controversy, which she could convey, and that the conveyance
by her to Frank V. :McDonald, and the conveyance by Frank V. :Mc-
Donald to the plaintiff in error herein, did not vest either of said
grantees with any right, title, or interest in said premises. It is
true that the escheat was subjectt(l the dower right of Mary A.
Givens during her life. It appears, from the seventh finding of fact,
that she died in the city of Portland, Or., on September 13, 1894, be-
ing at the time a resident of said state. It further appears that she
never resided in the late territory, now state, of Washington. As it
does not appear that her right of dower was ever set off to her, it
follows that she acquired no right to convey the land, and that her
conveyance to McDonald, even of her dower right, would have been
null and void. Such being the state of the case, it follows that the
plaintiff in error could not succeed in its action of ejectment against
the defendants, for it must recover on the strength of its own title.
Marsh v. Brooks, 8 How. 223, 233, 234; Sabariego v. Maverick, 124
U. S. 261, 8 Sup. Ct. 461; Trenouth v. Gordon, 63 Cal. 379; Townsend
v. Estate of Downer, 32 Vt. 183; Dyke v. Whyte, 17 Colo. 296, 29
Pac. 128. The defendants were not mere trespassers. They pleaded
possession from the county of Pierce, and proved that they held such
possession by virtue of some written agreement from the county of
Pierce. The plaintiff in error failed to prove any possession, but re-
lied entirely on its paper title. The judgment of the circuit court is
affirmed.

NORTHERN PAC. EXP. CO. v. METSCHAN.
(Circuit Court of Appeals, Ninth Circuit. October 3, 1898.)

No. 428.
1. STATUTES-SUBJECTS NOT EXPRESSED IN TITLE.

The title, "An act to license and regulate Insurance business," Is In-
sufficient to cover a clause repealing statutes referring to both the insur-
ance and express business, so far as those statutes apply to the express
business.

2. SAME-TITLE OF AMENDING ACT.
Const. Or. art. 4, § 22, providing that "no act shall ever be revised or

amended by mere reference to ltstitle, but the act revised or sections
amended shall be set forth and published at full length," refers merely
to the body of the act or section, and does not require that an amend-
ment to an existing· act have a new title.

8. SAME.
Trivial errors in describing the title of the original act, which cannot

mislead, will not invalidate the amendatory act.

In Error to the Circuit Court of the United States for the District
of Oregon.
This is an action to recover 50 bonds of the city of Portland, in the state

of Oregon, known as "Portland Water Bonds," or the value thereof, $70,000,
in case delivery cannot be had. The complaint Is based upon the provisions
of the Oregon statutes for an action In the nature of replevin to recover
specific personal property. The complaint states, SUbstantially: That "plain-
tiff is a corporation duly incorporated, organized t and eXisting under and byvirtue of. the laws of the state of Minnesota, and is a citizen of the state
of Minnesota, and is engaged in the express business in the state of Oregon.


