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bill there appears to be a real controversy. The railroad commission
are of the opinion that their rulings upon rates should not or cannot
be reviewed in the courts. They think that under existing decisions
of the supreme court of the United States their contention may be
doubtful. They desire to obtain a reversal of these decisions. To
that end they exercise the power they claim in order that its validity
may be questioned, and a decision rendered therein. It is a real,
vital, and earnest controversy, no doubt begun by the commission in
good faith. It is by no means a moot question, and is far from a
friendly difference of opinion. It does not come within the prohibi-
tion of fictitious or collusive cases, as in Lord v. Veazil, 8 How. 253,
or Gaines v. Hennen. 24 How. 628. The courts are open to all who
think that they have been wronged. 'fhe mere fact that cases similar
to theirs have bren passed upon does not shut the doors of justice
to their complaint. The books abound with cases in which courts of
the highest rank have reconsidered and have changed their opinions.
The fact that the railroad commission has taken action with the view
of having their power tested has no bearing upon the issues of this
case. This issue is, are the rates which they seek to impose just
and reasonable? Why they imposed them, if they imposed them at
their own discretion, or if they were controlled by some master's hand,
will make no difference whatever. Are the rates in themselves just
and reasonable?
The 4th, 8th, 9th, and 12th exceptions are sustained. As the re-

suIt of this opinion, there wiII be erased from the bilI so much thereof
as appears on the seventh page of the printed bill on line 14, beginning
with the words, "and in his inaugural address," and ending with the
words, "reductions in this particular," all inclusive. Also so much
thereof as appears on the 8th and 9th pages of the printed bill, on
line 31 of page 8, beginning with the words, "Thereupon, on said 30th
day," continuing to page 9, and ending on page 9, line 21, with the
words, "with which they were threatened," inclusive. Also so much
of the bilI as appears on printed page 9, line 22, beginning, "There-
after, on 2d April," and ending on 30th line with the words, "Chair·
man of the Said Board," inclusive. And also so much of pages 10
and 11 of the printed bilI as commences on page 10, line 31, with the
words, "And in view of the facts," and ending on page 11, line 9, with
the word "complaint."

D. A. TO:\IPKINS CO. et al. v. CRES'fER MILLS..
(Circuit Court, D. South Carolina. October 20, 1898.)

1. INSOLVENT CORPORATIONS-CREDITORS' SUITS-COSTS AND AI,T,OWANCES.
\Vhere, in a creditors' suit for the distribution of the assets of an in-

solvent corporation, the several bondholders were represented by differ-
ent counsel, each will be required to pay his own counsel. and no allow-
ance therefor will be made from the funds in the hands of the court.

2. SAME-MORTGAGE TRUSTEES.
Where the mortgage bondholders of an insolvent corporation had been

called iii, and had appeared and proved their claims in a creditors' suit
before the trustee in the mortgage became a party, and his appearance
was merely formal, for the purpose of perfecting the title to the property
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sold, such trustee wl1l not be allowed commissions on the sale, and only
nominal fees and expenses,' from a fund which is insufficient to pay the
mortgage debt In full.

a. SAME-CONTRIBUTION TO EXPENSES 01l'COMPLAINANT.
An unsecured creditor of an insolvent corporation which had ceased

doing business, who, before a right of action had accrued in favor of its
bondholders, commenced suit for the appointment of a receiver to pre-
serve its assets, and to have them applied to its indebtedness according
to priority, In which suit the mortgagees and all other creditors after-
wards joined, wlll be allowed a contribution towards his expenses from
the fund reallzed, although the assets are Insufficient to his claim
In the distribution.

This was a creditors' suit for the conservation and distribution of
the assets of defendant, an insolvent corporation. On final adjust-
ment of costs and allowances.
H. B. Tompkins and WIlson & Wilson, for complainants.
A. G. Brice and H. Clarckson, for trustees. .
Jones & Tillett, Mordecai & Gadsden, and Lord & Burke, for bond·

nolders.

SIMONTON, Circuit Judge. This case comes up for final adjust-
ment of the costs as between solicitor and client. The Chester Mills,
an incorporated manufacturing company, was unfortunate in its busi·
ness, and was compelled to close operations in June, 1897. The mill
was then shut down, and no business whatever was done, and there
were no prospects for resumption. At that date the Chester Mills
property was covered by two mortgages: One, a first mortgage, dated
1st November, 1894, given to secure certain coupon bonds, in the
aggregate $50,000, with coupons attached, payable on 1st days of
November and May in each year; the other a second mortgage dated
the same (1st November, 1894), issued to secure bonds in the aggre-
gate $50,000, with coupons thereon payable semiannually. )'he cou·
pons on the first mortgage bonds, maturing 1st May, 1897, were paid..
Whether all of these were paid by the corporation, or whether MesSrs.
Woodward, Baldwin & Co. paid those numbeI'ed 1 to 91, inclusive, and
96 to 100, inclusive, does not yet appear. But no default in payment
of coupons at that date was declared. Apparently all of the coupons
on the second mortgage bonds are past due and unpaid. Besides
these mortgage bonds and coupons, the corporation owed a large float·
ing debt, unsecured. On 23d September, 1897, before the maturity
of the coupons on the mortgage bonds, the D. A. Tompkins Company,
a corporation of the state of North Carolina, an unsecured creditor
to a large amount, filed a creditors' bill against the Chester Mills; aver·
ring its total insolvency, and praying that its affairs be wound up,
and the rights of creditors be adjudicated and settled, and that mean-
while a receiver be appointed. The bilI sets out the existence of the
mortgages, but dges not make the trustees of these mortgages parties.
The fact that they were all citizens of North Carolina, the same state
with complainant, will explain why they were not made parties de-
fendant; and the further fact that, inasmuch as the inability to pay
maturing coupons had not yet been declared, the trustees could not be-
come co·complainants in this suit. The bill, however, prayed that
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after a sale of the property of the'insolvent corporation the proceeds
thereof should be applied to the discharge of all valid liens according
to their respective priorities. No resistance was made in the progress
of the cause. The injunction issued. The receiver was appointed
and took charge. On 19th September, 1898, the trustees of the first
and second mortgages intervened, and were made parties complainant,
and shortly thereafter an order for sale was made. Before the inter-
vention of the trustees, the bondholders 'bad been called in; and with
few, if any, exceptions, all proved their bonds.
It is evident that there never has been anything but a technical con-

troversy in this case, that all the main facts were admitted, and that
all parties concurred in the same object,-the best and speediest
mode of winding up and settling the affairs of an insolvent corpora-
tion. There was no fund to be sought, discovered, realized, and dis-
tributed. All the property of the Chester Mills was in sight; all its
liens on record, their priorities unquestioned. No bondholder nor class
of bondholders represented any but his or their own interest. The
trustees came in at the eleventh hour, after all the bonds were in, and
contributed the dry legal title in the mortgages. Under these circum-
stances the court is not called upon to any extraordinary or extrav-
agant disposition of the funds under the control of the court. It is
generally admitted that all of the property will accomplish little more
than to pay the costs of the case, and a dividend on the first recorded
lien.
Counsel for bondholders: The bondholders were represented by sev-

eral firms, working independently for a common object, representing
interests called in by the court. It is clear that they can claim com-
pensation from their respective clients, and not out of the fund.
Why should the Chester and Charlotte bondholders, who had their
own counsel, contribute to the payment of the counsel for the Charles-
ton bondholders, or vice versa? Each counsel representing bondhold-
ers labored for the interest of his own client. They have the right
to an order that before distribution tOl.o.leir clients they be paid their
compensation. They have a well-known recognized lien thereon.
They have no claim or lien on funds going to other ''No
one," says the supreme court of South Carolina in the well-considered
case of Hand v. Railroad Co., 21 S. C. 179, "can legally claim compen-
sation for voluntary services to another, however beneficial they may
be, nor for incidental benefits and advantages to one flowing to him
on account of services rendered to another by whom he may have
been employed. Before legal charge can be sustained, there must be
a contract of employment, either expressly made, or superinduced by
the law upon the facts."
As to the trustees: Trustees, having no personal interest, are

always recompensed for services, and are reimbursed for expenses
incurred, in protecting, preserving, or securing a common trust fund.
They are thus protected because they represent all their cestuis que
trustent. Trustees v. Greenough, 105 U. S. 536; Cowdrey v. Railroad
Co., 93 U. S. 354. And only because they are such representatives.
But if the cestuis que trustent themselves are present, and themselves
represented by their own counsel their own interest, and this by the
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leave o:f witlh the consent of the C()urt, the reason for the rule ceases.
In the case at bar all the bondholders who can share' in this fund
are present. The trustees came in, not representing them. But, as
they held the legal title in the mortgage, it was necessary that they
should come in to perfect the sale. They are entitled to reimburse-
ment for employing counsel. They are not entitled to any commis-
sions. To this end, considering how essential their presence is, they
are allowed $4:00.
Complainants: This corporation was utterly insolvent. Its opera-

tions were suspended, its machinery idle and deteriorating, its prop-
erty exposed to decay and destruction by the elements. The trustees
of the mortgage could not act. By its terms there must have been
default, and the request of one-third of the holders of the bonds
to induce action on their part. The bondholders could not act, as the
coupon maturing before tWs casualty had been paid. No one could act
but a creditor holding a past·due unsecured debt. The complainants
acted, filed this bill, and set the machinery of the court in opera-
tion, which led up to the inevitable result. All partake in the result.
All stood by and acquiesced. Under these circumstances the com-
plainant is entitled to a contribution out of the fund towards its ex-
penses,-contribution, not compensation, for no fund was created.
Nor can this contribution be large, for it is paid at the expense of a
recorded ,lien, upon which is cast all the expenses of this suit. 'Let
the complainant be paid out of the proceeds of sale, in addition to its
costs, the sum of $600.

McMASTER v. NEW YORK LIFE INS. CO.
(Circuit Court, N. D. Iowa, W. D. November 7, 1898.)

1. LIFE INSURANCE-CONSTRUCTION OF POLICy-LENGTH OF TERM OF CONTRACT.
A polley of llfe insurance providing for the payment of annual premiums

by the assured Is not a contract for one year, with the privilege of re-
newal from year to year by the payment of the premiums, but a contract
for the llfe of the assured, subject to forfeiture and termination for non-
performance of its conditions; and It Is incumbent on the party plead-
ing such forfeiture to clearly establish the defense.

2. SAME-INCONSISTENT PROVISIONS.
A policy of life Insurance, wherein the assured has no voice In the selec-

tion of terms used, must be construed against the party who prepared
it; and, If It contains provisions which are inconsistent or contradictory,
force must be given to those which sustain, 'rather than to those which
would forfeit, the contract. :

8. SAME-INCORPORATING ApPLICATION IN POLICY.
Where an insurance policy is expressly based upon the application, which

is made a part thereof, the two instruments are to be construed together
as one contract. I

4. SAME-CONTRACT CONSTRUED.
An applicant for life insurance, as required, designated in the applica-

tion the basis upon which the premiums should be computed, that they
should be payable annually, and that the policy not go into effect
until the first premium was paid. The application was accepted, and a
policy issued thereon, which expressly made the application a part there-
of, and to which the application was. attached. The policy was dated,
December 18, 1893, and was delivered, and the full premium for one year'
at the designated rate paid, on December 26th. It contained a provision,


