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"going concern." Being so important, the courts look with favor
upon everything which keeps a railroad a going concern. To this
end, the first application of its earnings must be made. The stock-
holder subscribes, and the bondholder lends, his money with knowl-
edge of this. Neither of them can get anything until the current
expenses are paid. Upon this assurance, all persons who furnish
labor and supplies are encouraged to give credit to the railroad and
to contribute to keeping it a going concern; and if, perchance, through
inadvertence, or for any other cause, any portion of the earnings have
been applied to interest or dividends, leaving current expenses unpaid
in whole or part, this is a diversion which the court will certainly cor-
rect. Bound v. Railway Co., 50 Fed. 314. Such seems to be the
doctrine, and the reason for the doctrine, of Fosdick v. Schall. Thus
far the supreme court has never applied the doctrine in any case ex-
cept that of a railroad. It certainly cannot be applied to corpora-
tions of a purely private character. Wood v. Deposit Co., 128 U. S.
421, 9 Sup. Ct. 131. The question of its application to telegraph
or telephone companies has never been made. If we are governed
by the reason of the doctrine, its application to a telegraph and tele-
phone company is not difficult. Like railroads, these lines are very
important instruments of interstate commerce. They are means of
communication between all points on the globe. They are of the
most essential importance to the government in time of war and to
the people in time of peace. Under the act of congress of 1886,
they are made agents of the government, and have its special pro-
tection upon certain conditions. This company has complied with
these conditions. They can exercise the right of eminent domain.
It does appear as if the public have as much interest in keeping
a telegraph and telephone company a going concern as they have a
railroad company; and so the doctrine laid down in Fosdick v. Schall,
and the current of cases of which it is the source, would: seem applica-
ble also to telegraph and telephone cases.
In the present case it will be extended at least in aid of the oper-

ators. They depend for their daily living on their daily wages.
They clung to their positions, and stood by the corporation, in de-
spite of failure to secure pay. They, at great sacrifice, kept it a living
concern. They enabled it to retain its list of subscribers, so that
when it was offered for sale, instead of being an abandoned wreck, it
was in active daily operation. The claims of those who furnished
supplies are by no means as strong as these. Let an order be taken
for the payment of the operators and other employes their wages for
90 days before the appointment of the receiver.

POSTAL TElJ" CABLE CO. v. SOUTHERN RY. CO.
(Circuit Court, W. D. North Carolina. October 17, 1898.)

EMINENT DOMAIN-TELEGRAPHS-PnoCEDURE-CONSTRUCTION OF STATUTE.
In Code N. C. § 2010, relating to the condemnation of right of way for

telegraph lines, and containing the proviso that, "if the right claimed be
over or upon an easement or right of way which extends into or through
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more counties than one, the whole right and controversy may be heard
and determined In one county, Into or through which such easement or
right of way extends," the words "right ot way" are not used as
synonymous with "easement," but, as applied to railroads, they Include
In their meaning the strip of land over which the track Is laid through
the country, and which is used in connection therewith, whether the rail-
road company owns only an easement therein or the title in fee.

On Demurrer to Answer.
J. R. McIntosh and A. L. Brooks, for plaintifr..
Stiles & Holladay, for defendant
SIMONTON, Circuit JUdge. The defendant, at the hearing of this

case on petition at Asheville, interposed a demurrer to dismiss the
complaint, because the facts stated therein disclosed no cause of ac-
tion. The demurrer was overruled, and an order was made provid-
ing for the appointment of commissioners. At a later date, defend·
ant came in, and asked leave to answer, and to this end the order be
vacated. The order passed upon overruling the demurrer was based
on a construction of the Code of North Carolina of 1883, which left in
the discretion of the court the privilege of answering over. This,
however, is not in accordance with the law of North Carolina. "After
the decision of a demurrer, the judge shall, if it shall appear that
the demurrer was interposed in good faith, allow the party to plead
over upon such terms as may be just." Code, § 272. There can be
no doubt as to the good faith of the demurrer. This section has been
construed to give the defendant the right to answer over upon over-
ruling the demurrer. Moore v. Hobbs, 77 N. C. 65; Bronson v. Insur-
ance Co., 85 N. C. 411. In this last case it was held that it was not
proper to interpose the condition that the costs be paid. In Morris v.
Gentry, 89 N. C. 249, this right to answer over was sustained even
after demurrer overruled in the supreme court. The order for the
commissioners is vacated, and leave is given to defendant to answer
over.
Exercising this right, the defendant has answered. The answer,

after setting up very many grounds of defense heretofore passed upon,
and therefore now overruled, adds another. It avers that very many
sections of the land over which the road runs, and which the peti-
tioner seeks to condemn, are owned in fee simple by the defendant;
that thus the petitioner does not seek to condemn a right of way upon
an easement only, but it also seeks to condemn the land of defendant
This being so, condemnation proceedings must be had in the county in
which the land lies (Code, § 1944); the provision of the Code which
authorizes proceedings in one county only applying only to the con-
demnation of an easement.
The language to be construed is in section 2010 of the Code, and

In the proviso. It is in these words:
"Provided that only the Interest ot such parties as are brought before the

court shall be condemned In any such proceedings, and If the right claimed
be over or upon an easement or right of way which extends Into or through
more counties than one, the whole right and controversy may be heard and
determined In one county, Into or through which such easement or rliht ot
way extends."
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The petitioner demurs to the answer, and the question of construc-
tion must be met. What is meant by the words "easement or right
of way"? Are the words "right of way" synonymous with the alter-
native of the term "easement," or do they mean two different things?
Technically and strictly, a "way" is the passage over the lands of an-
other; "right of way" is the right to use this passage. Williams v.
Railway Co., 50 Wis. 71, 5 N. W. 482; 21 Am. & Eng. Ene. Law, 405.
The position taken by the defendant is very nice and ingenious. It
does not create conviction of its soundness; yet it is most difficult to
answer. Popularly speaking, the right of way of a railroad company
-that which is understood when the term is used-is the track, and
that part of laRd on each side of it, used and possessed for the pur-
pose of passing through the country from one point to another. An-
derson, in his Law Dictionary, says:
"By right of way is generally meant a private way, which Is an incorporeal

hereditament of that class of easements In which a partic,Ular person, or de-
scription of persons, has an interest and a right, though another person is
the owner of the fee In the land in which it is claimed; * • • the privilege
Which one person, or description of persons, may have of passing over the
land of another in some particular line. Referring to a railway, a right of
way Is a mere easement in the lands of others, obtaIned by lawful condemna-
tion to the public use or by purchase. It Is a way over which the company
has to paF,s in the operation of Its trains. The term Includes land acquired
for necessary side tracks and turnouts, and the improvements thereon. It
sometimes refers to the mere Intangible right of crossing; often, to the strip
which the company 'appropriates for its use, and upon which It builds Its
roadbed.''' Keener v. Railway Co., 31 Fed. 128.
There is another view of this question. The rule in the construc-

tion of statutes is to give to every word force and effect. Apply-
ing this rule here, we would not, unless forced to do so, conclude that
these words mean the same thing,-convey the same idea. The word
"easement" would have fully conveyed the idea of an incorporeal
hereditament, as distinguished from the fee in the land; and the use
of the words "or right of way" would not only be tautological, but
confusing. The Code itself uses these words in such a way as to in-
duce the conclusion that they do not convey the same idea. In sec-
tion 150 it says:
"No railroad, plank road, turnpike or canal company shall be barred of or

presumed to have conveyed any real estate, right of way, easement, lease-
hold or other Interest In the soil which may have been condemned or other-
wise obtained for its use as a right of way, depot, station house or place of
landing by any statute of limitation or by occupation of the same by any
person whatever."
So, in this section 2009 of the Code:
"Such telegraph company shall be entitled to the right of way over the

lands, privileges and easements of other corporations."
And this section, 2010, uses similar language.
Indeed, it may be questioned if a railroad company organized as a

corporation for the specific purpose of running and operating a rail-
road can have in its right of way any other title except for these pur-
poses, and so long only as they are preserved. 1 Redf. R. R. p. 218, c.
10, § 61. If this be so, the whole right of way is but an easement.
There is yet another view. There can be no doubt that, the right
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eminent domain being a high and at times harsh exercise of the
sovereign power, the form of proceeding prescribed by statute must be
strictly pursued. The necessity for and the right to its exercise must
exist and be shown, and the mode of its exercise must be rigidly fol-
lowed. At the same time, when it is given for the promotion· of a
great public benefit, in its use of the gift the corporation should not
be harassed and hindered by narrow and' technical construction of the
words of the statute; nor should such a construction be adopted as
will make the gift wholly impracticable and valueless. If this plain·
tiff be compelled to go into every county through which the railway
company has built its way, and there seek the relief it seeks here, its
interests will be put into the hands of very many boards of commission-
ers, whose conclusions would be naturally conflicting, perhaps con-
tradictory. The enterprise of a telegraph company-now one of the
necessities of the commercial world-will be delayed, hampered, per-
haps defeated. The demurrer to the answer is sustained.

WILMINGTON & W. R. CO. v. BOARD OF RAILROAD COM'RS OF STATE
OF NORTH CAROLINA et aI.

(Circuit Court, E. D. roiorth Carolina. October 20, 1898.)

1. EQUITY PLEADING-IMPERTINEKCE.
In a bill by a railroad company to restrain the enforcement of an order

made by a state railroad commission reducing the rates of passenger fare
on complainant's road, on the ground that the rates so fixed are not just
and reasonable, allegations that former commissions, and also the present
commission, had previously considered the question of rates at different
times, and had determined that the rates then in force were just and
reasonable, coupled with allegations that there had since been no change
in conditions to warrant a reduction of rates, are not impertinent, nor
are allegations that the commission. without just ground for discrimina-
tion, had not reduced rates on certain other roads.

2. SAME.
In such bill. however, allegations that such reduction in rates was made
at the instance of the governor of the state, who was not a member of
the commission; that the governor denounced a decision of the supreme
court relating to the subject, and induced the commission to make the
reduction complained of for the purpose of making a test case to secure
the reversal of the ruling in such decision,-are of matters not relevant
to the issues, and which could not be proved thereunder, and are imperti-
nent. So long as there is a real, and not a simulated, controversy, it is
immaterial by what considerations the commission was influenced in its
action.

This is a suit in equity to restrain the enforcement of an order made
by the railroad commission of North Carolina reducing passenger
rates on complainant's road. Heard on exceptions to the bill.
Junius Davis and R. O. Burton, for complainant.
John W. Hinsdale, W. C. Douglas, and Charles A. Cook, for de-

fendants.

SIMONTON, Circuit Judge. The Wilmington & Weldon Railroad
Company, a corporation of the state of North Carolina, filed its bill of

9OF.-3


