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Franklin Co. v. German Sav. Bank, 142 U. S. 93, 12 Sup. Ct. 147,
which is a strong authority for the position that the judgment of
a court having complete jurisdiction of a cause cannot be col·
laterally attacked. But whether the judgment in the mandamus
proceeding, entered in pursuance of a compromise, by consent
in the state court, is an estoppel, or the waiver of the defense of
the invalidity of the bonds in that proceeding is binding on the
defendant corporation, depends upon the power of the commis-
sioners or municipal officers to issue the bonds originally. True,
defendant had its day in court, and waived this defense, and not
only consented to final judgment, but the judgment of the court was
performed; the bonds have it set out in their face as authority for
their issue, in addition to the act of the legislature. This would
be binding on defendant corporation and its officers, unless such
action was ultra vires. The doctrine of accord and satisfaction
does not obtain in North Carolina since the adoption of the Code in
1868. If defendant's officers had the power to issue the bonds
originally, the consent judgment would be binding, and an estoppel.
If, however, there was a want of power to issue the bonds originally,
the consent judgment would not confer the power, or validate the
bonds. To put it differently: If the defendants can now go behind
the ratification, examine the journal of the house, and that journal
shows the conditional admission, the consent decree would not
confer power the corporate officers did ntlt possess. In the view
now taken of the first question, as a compromise under the Code
the consent decree is an estoppel.
A decree will be drawn granting judgment in favor of the plain·

tiff for the sum of $4,320, with interest as set forth in the first
prayer for relief, and a writ of mandamus will issue to the defend·
ants, the commissioners of the town of Oxford, to levy sufficient
taxes to pay this judgment and the costs of this action, to be taxed
by the clerk.

FAYERWEATHER et al. v. RITCH et al.
(Circuit Court, S. D. New York. October 22, 1898.)

PRIVILEGED COMMUNICATIONS-ATTORNEY AND CLIENT-TESTIMONY AS TO CON-
TENTS OF EXECUTED INSTRUMENT.
The reason for the rule which precludes an attorney or counsel from

disclosing transactions or conversations between himself and his client
ceases as to the contents of written instruments after they have been
executed by the client, and neither such general rule nor the statute of
New York (Code eiv. Proc. §§ 835, 836) prevents a counsel who prepared
a codicil to the will of a client, since deceased, which codicil has been
destroyed, from being required to state, if within his knowledge, whether
such codicil was executed, and, if so, its contents, though he cannot, un·
del' the statute, be required to testify as to the transactions or conversa·
tions leading up to its execution.

Application to compel a witness to answer questions certified by
the examiner, sitting to take testimony in equity.
One of the issues upon which complainant Is seeking to put in proof is as

to the destruction of a document, executed by a deceased testator and known
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as "the fourth codicll," and complainant Is seeking to show the contents of
such codicil, which he contends was duly executed by testator In the presence
of sUbscribing witnesses. The witness under examination is the counsel of
deceased, who took his instructions for the preparation of the codicil, drew
it up, delivered it to the testator, and apparently saw him execute it. Pre-
sumably he Is able to testify what were the contents of the document (since
destroyed), and, so far as appears, no other witness Is able to do so. The
witness declines to testify to the contents of the document, contending that
his llps are sealed as to communications with his client, both by weB-recog-
nized principles of jurisprudence and by the statute of the state of New York.

R6ger :rrr. Sherman and Wm. Blakie, for the motion.
Joseph H. Choate, opposed.

LACOMBE, Circuit Judge (after stating the facts). It is a sound
public policy which provides that an attorney or counsel should not
be allowed to testify to any of the transactions or conversations be-
tween himself and his client which led up to the preparation of any
document. But when the document, be it a will or a contract or
what not, has been executed, its contents are no longer confidential,
the reason for the rule ceases, and the counsel may as properly testify
to the contents as may any other witness who knows such contents.
The statute of the state of New York provides (Code Oiv. Proc. §

835) that:
"An attorney or counsellor at law shall not be aBowed to disclose a com·

munlcation made by his client to him or his advice given thereon, in the
course of his professional employment,"

At the time the cause hereinafter referred to was before the courts
the next section (836) provided that:
"Sec. 836. The last three sections apply to every examination of a person

as a witness, unless the provisions thereof are expressly waived by the per-
son confessing, the patient or the client." .

While the statute stood thus the case of In re Will of Coleman came
before the court of appeals. 111 N. Y. 220, 19 N. E. 71. Counsel who
had prepared the will of deceased under instructions from him, and
had subsequently, at his request, signed the attestation clause as
witnesses, were allowed to testify to the circumstances attending its
execution, including the condition of his mental faculties at that time.
This was upon the theory tMt the request to witness his will was a
waiver of the privilege which the statute conferred. The language
of the court was broad enough to warrant the finding of a like waiver
as to the mere contents of the documept in the execution of the
instrument by deceased. . "It would," says the court, "be contrary to
settled rules of law to ascribe to the testator an intention, while mak-
ing his will and going through the forms required to make it a valid
instrument, to leave in operation the provisions of a statute which he
had power to waive, but which, if not waived, might frustrate and
defeat the whole object of his action." And certainly the whole ob-
ject of a testator's action would be destroyed if, his executed will being
by some accident destroyed, the only witness who could testify to its
contents was forbidden to testify thereto. Since the Ooleman Oase
the statute (Oode, § 836) has been amended so that it now reads.
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"Sec. 836. The last three sections apply to any examination at a witness

unless the provisions thereof are expressly waived upon the trial or examina-
tion by the person confessing, the patient or the client. * * * But nothing
herein contained shall be construed to disqualify an attorney In the probate
of a will heretofore executed or offered for probate or hereafter to be exe-
cuted or offered for probate from becoming a witness, as to its preparation
and execution in case such attorney is one of the subscribing witnesses
thereto." Laws N. Y. 1893, c.295.

But even in their present form the two sections (835 and 836), taken
seem not to be applicable to the cause at bar, provided the

testimony sought to be elicited from counsel is strictly confined to a
statement of the contents of a document which ceased to be confi-
dential when it was executed. The execution of the document, how-
ever, does not make the transactions and conversations between coun·
sel and client which led up to its execution any the less confidential,
and as to such transactions and conversations there is no express, or
even any implied, waiver. The privilege covers also all conversa-
tions and transactions vdtb the client's agent or intermediary.
The witness, therefore, should answer, if be knows, as to whether

or not a paper prepared by himself as counsel was in fact signed by
deceased in the presence of attesting witnesses, in the form and
manner required to constitute a valid publication of such paper as a
testamentary document; and if he knows, or as far as he knows, he
should state the contents of such published document, if he testify
that the document was in fact thus published. The objections to all
other questions inquiring as to conversations and transactions with
his client or his client's agent, leading up to the preparation and exe·
cution of such document, are sustained. The case of Glover v. Patten,
165 U. S, 394, 17 Sup. Ct. 411, has not been overlooked, but it does
not seem to be controlling to a contrary decision.

•
TYLER MIN. CO. et aI. v. LAST CO.

(Circuit Court of Appeals, Ninth Circuit. October 3, 18\)8.)

No. 429.

1. INJUNCTION BOND-POWER OF COURT ON DISSOLUTION-JUDGMENT AGAINST
SURETIES.
A court of equity, on the dissolution of an injunction, may under its

general powers, and in the absence of statutory provisions, have the dam-
ages occasioned by its issuance assessed under its own direction, and
may render judgment therefor against the sureties as an incident to the
principal suit.

2. SAME-RELEASE OF SURETms-MoDIFICATION OF INJUNCTION.
Under the rule that the liability of a surety cannot be extended by Im-

plication beyond the express terms of his contract, sureties on a bond
given to procure a restraining order, which order required the defend-
ants to cease working a certain portion of a mine, and to refrain from
removing or appropriating are preViously taken therefrom, cannot be
held liable for damages accruing to defendants after a subsequent
order, which continued such restraining order in force, but modified and
changed it by permitting the working of the mine, and the disposition of
the ore taken therefrom, under regulations prescribed by the court.


