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are .old, the patent will. be sustained, if increased effectiveness has
been produced. Page 629, 77 Fed., and page 365, 23 O. O. A. A
mere form of putting up plug tobacco was sustained in Eppinger v.
Richey, 14 Blatchf. 307, 312, Fed. Oas. No. 4,505; a form of advertising
sack for street-car advertising also, in American Street-Car Advertis-
ing Co. v. Newton St. Ry. Co., 82 Fed. 732; and a form of account
book, as to its removable margins, in Account 00. v. Wellington, 86
Fed. 146. So, on demurrer, a process of softening paper with a solu-
tion of gelatin, and pounding it, when crumpled, to imitate chamois-
skin or buck-skin fabrics, was sustained. All these seem very simple
in appearance.
Here the swivel (partial) action of the button, after fastening, evi·

dently removes to a great degree the tendency to tear at the hole made
in the leather by the eye of the button, or rather its fastener, when
inserted; the inturned washer distributes the pressure away from the
same perforation, and furnishes a biting surface elsewhere, that still
further reduces the tendency to tear out; the countersunk face of
the washer receives the head of the tack, and holds it away from the
foot, while at the same time furnishing a metal surface on which to
pull and tear, instead of the edges of the perforation; and there are
other manifest advantages which are shown by a neat surface and ap-
pearance, and perhaps a capability of being removed, etc.
As to the other patent, its form of packing for transportation, con-

venience of counting for sale, and, more than all, its especial facility
for feeding the tube of the fastening machine, furnish the patentable
novelty and utility; and both of them, notwithstanding the apparent
simplicity of either, come within the ruling of the cases that sustain
inventions for increased effectiveness and the production of new re-
.suIts due to the joint co-operation of old elements, and that neither is
a mere aggregation of well-known mechanical appliances. Decree for
the plaintiff.

THE GUARDIAN.
(DistrIct Court, D. Washington, N. D. October 24, 1898.)

SHIPPI:-<G-RIGHT OF PASSEl!iOER TO RESCIND CONTRaCT-REPORTED UNSEA-
WORTIIINESS OF VESSEl,.
Passengers who have paid their passage on a vessel cannot be held to

their contract, but are entitled to rescind and recover their passage money,
where, before sailing, the vessel was reported in the press as rotten and
unsafe, and they were justified by their information and her appearance
in believing her so, though she may in fact have been staunch and sea-

, worthy.

J. B. Metcalf, for libelant and interveners.
James Kiefer, for respondent.

HAKFORD, District Judge. The libelant and each of the inter· ,
veners contracted for transportation for himself and baggage on
board the bark Guardian, from Seattle to Kotzebue Sound, for which
they each paid $125. Tickets were issued to them, and they were
received on board. Before the departure of the vessel from Seat·
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tIe, they abandoned the trip, and have brought this suit to recover
back the money paid for their tickets, and they also claim damages
for alleged loss of time. The reason assigned for leaving the ship
is that she was an old vessel, and appeared to be unseaworthy, and
each of these parties believed that it would be unsafe to venture out
to sea in her.
From a careful reading of all the evidence, I have reached the

conclusion that the Guardian, although 35 years old, was in fact
staunch and strong, and in much better condition for meeting the
perils of navigation than she appeared to some of the witnesses who
examined her only in a very superficial way. The testimony shows
that, on her passage north, she encountered very heavy weather,
and went through it without loss of a spar, sail, or rope, and that
she landed her passengers and cargo safely at their place of desti-
nation. On her return she struck a rock on the north shore of Ti-
galdi Island. Her officers and crew succeeded in backing her off,
but she was immediately caught upon other rocks, and became a
total wreck. The disaster cannot be attributed to unseaworthiness
of the vessel. The circumstance proves conclusively that her tim-
bers were sound, and that she was strongly built, for she was pound-
ing upon the rocks for more than 1 hour before she commenced
to take in water through her hull, and she continued to pound for
about 15 hours before she filled and sank. While in fact she was
a good ship, her outside appearance, when she was getting ready
for this voyage, was not in her favor. It is probable that, while in
the coasting trade, her officers and crew gave no attention to clean-
liness or ventilation, so that below deck she was damp and moldj",
and her skin was decayed. She was also hogged, so that her deck
and keelson were out of line. These and other circumstances were
made the basis of a published report that the ship was unseaworthy;
and, in consequence, some of the passengers requested a survey,
which was made by three persons selected by the owners, who made
the following report:

"April 23, '98.
"",Ve, the undersigned, being called upon by a comitte of passengers from

the 'Barque Guardian,' to inspect said vessell, and to dertimine upon the
sea worthiness & worthiness to carry passengers to Kotzbue Sound, we here-
by upon inspection reach the following conclusion: That the frames, water
ways, deck frames & kelson of the vessel are in good condition. We further
find that part of the ceiling, hooks. pointers & part of the fastenings to be
in a defective condition, and we believe the vessel could make the voyage to
Kotzubue Sound in her present ballast trim with safety. Still, we cannot
recommend her for a passenger vessel in her present condition."

It does not appear that, after this report had been made, the own-
ers took any steps to repair the ship, or cure the particular defects
which the report specified. The report is very indefinite, and seem8
to vaguely hint at a condition of things more serious than the sur-
veyors intended. Certainly, travelers who do not know anything
about the construction of ships would naturally take alarm from a
report made by persons presumably possessed of expert knowledge,
saying that "we further find that part of the ceiling, hooks, pointers,
and part of the fastenings to be in a defective condition"; and this
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followed by the statement, "Still, we cannot recommend her for a
passenger vessel in her present condition." Sailors who have
signed articles for a voyage cannot be compelled by legal process
to fulfill their contract if they refuse to go to sea for the reason that
they believe the ship to be unseaworthy, unless upon a survey the
vessel is found to be staunch and strong, and properly equipped and
supplied for the contemplated voyage. I hold that passengers are
entitled to as much protection as the crew of a ship, and that they
have the right to act in the light of appearances. A prudent man,
who cares for his own safety, will not risk his life by going to sea
in a vessel after she has been reported to be old and rotten and
unsafe for the voyage, and such report has been partially confirmed
by a survey, when the experts making the survey say in their reo
port that they cannot recommend her as a passenger ship in her
present condition. In every contract for the transportation of pas-
sengers by sea, there, is an implied warranty on the part of the
owner that the vessel is seaworthy, or that she will be made sea-
worthy before proceeding upon the voyage; and it is the duty of
the owners of the ship to make all necessary repairs, and remedy
all known defects in the construction of the vessel, so that her ap-
pearance will inspire confidence in those who may make inquiries
as to her condition. Failure to make necessary repairs, or to rem·
edy known defects, in the construction or equipment of a ship, be-
fore proceeding upon a voyage, constitutes a breach of the carriers'
contract with her passengers; and passengers have a right, when
there has been such breach of contract, to refuse to go in her, and
to recover damages as for any other breach of contract.
The evidence is insufficient to establish any facts affording a

basis for the assessment of damages in excess of the amount paid
for the tickets, and interest from the date on which a demand was
made for the return of the money. A decree will be entered award·
ing to the libelant and each of the interveners the sum of $125, with
interest thereon at the rate of 7 per cent. per annum from the 25th
day of April, 1898.

THE NIAGARA.
(District Court S. D. New York. October 8, 1898.)

SALVAGE-SANTIAGO DE CUBA-STRANDING-WEAR AND 'TEAR TO SALVING SHIP
-SANDING OF MACHINERY.
The steamship N.having stranded OIl, Colorado Shoals in the harbor of
Santiago de Cuba, after s'everal attempts to pull her off by the large
steamer Mamalllke and the tug Colon, was got off on the fourth day_
A large claim of several thousand dollar-s was interposed by the steamer
for injuries to the machinery by sanding, the wear of bearings and the
necessary expense of docking and repair; besides payment for salvage
service; but the amount of injury during the service not being definite
or clearly separable, ,held, that the latter should be treated as among the
incidents and risks of the service; and that,the Mamaluke, considering
her risks, and the danger and value of the N. ($125,000) should be al-
lowed, including $400.82 for coal and broken hawsers, the sum of $7,-
100.84; and the Colon the sum of $815.1___________________________--\\1

1 As to salvage awards in federal courts generally, see note to The Laming- 1
ton, 30 C. C. A. 280.


