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received this fund.  The law. vested Mr. Platt the assignee in
bankruptey in 1878 with the title to this demand against the city;
and no doubt the assignee might then have taken upon himself
the burden of the litigation and recovery, by instituting a suit
therefor against the city and others as defendants., But the as-
signee owed no duty to the bankrupt to adopt that course; and
the bankrupt having soon obtained a reassignment to himself and
continued the litigation and collected the money, but according
to the evidence without expense to himself, takes the proceeds
for the assignee’s use, because the assignee has in law all the time
held the rightful title to it by virtue of the assignment in bank-
ruptcy. Had the bankrupt inserted this Hackley claim in his
schedule of assets, and had subsequently collected it, just as has
now been done, the assignee’s right to it would not be disputed.
But the bankrupt’s fraudulent transfer and consequent omission
of the claim from his schedule, add nothing to his legal title to it,
nor diminish the rights of the assignee in bankruptcy; nor was it
necessary that the assignee in bankruptcy should either commence
a suit or become a party to the suit against the city then pending
in the one case more than in the other, whether the assignee had
knowledge of the facts or not. The numerous authorities cited
by the defendants as respects the statute of limitations all have
reference to actions against persons other than the bankrupt or
his representatives who are in adverse possession of property which
the assignee seeks to regain; a situation wholly different from
the present, Here there has never been any adverse possession
in fact; and the bankrupt having repossessed himself of the nom-
inal title with which he had parted in fraud of creditors, and col-
lected the claim, is to be regarded as always in possession. The
statute did not begin to run I think until the fund was received, and
it had not expired when this suit was commenced.
Decree for the complainant.

e e

NOEL v. ELLIS.
(Circuit Court, S. D. Iowa. January 6, 1896.)

1. TRADE-MARES AND TRADE-NAMES—VALIDITY—INFRINGEMENT,

Trade-mark “Vitae-Ore,” and its abbreviation, “V-0,” -as applied to a
medicinal preparation, held valid, and infringed by the words “Vitalizing
Ore,” also applied to a medicinal preparation.t

2. SAME—UsE .oF DESCRIPTIVE TERM BY DEFENDANT.

Use by a defendant of a name for his article may be enjoined, when
resembling complainant’s trade-mark, although defendant’s name or mark
may be descmptwe of such article.1

8. SAME—UNFAIR COMPETITION—FORMER AGENCY OF DEFENDANT.

Use of similar marks, wrappers, and printed matter, and general dress
and appearance, is evidence of unfair competition, especially where de-
fendant has the vantage ground of being a former agent for complainant,
and where he uses the genuine circulars té advance the sale of the
spurious article.1

1 As to unfair competition in trade generally, see note to Scheuer v. Mul-
. :l’ﬁ'lG 20 C. C. A. 165, and supplementary note to Lare v. Harper, 30 C. C. A
{0, -
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4, SaMeE—INJUNCTION,
Injunction granted for Infringement of trade-mark *“Vitae-Ore,” and
its abbreviation, “V-0,” and for unfair competition in business.

The bill alleged that in 1892 the defendant, Ellis, was a general
agent for complainant, Noel, for the sale of a medicinal preparation
in the form of a powder, put up in envelopes, and extensively adver-
tised and known to the public by the name of “Vitae-Ore,” or the
initial letters “V-0.” In 1895, while agent, Ellis began to adver-
tise and sell a preparation of his own, similarly dressed, and
called “Vitalizing Ore,” or “Vitalizing T Ore.” Ellis sold his prepara-
tion generally, but more particularly to local agents, and offered
them inducements to buy of him. Ellis also substituted his prep-
aration for Noel’'s on orders received by Ellis from local agents for
“Vitae-Ore” or “V-0.” The shape and size of Noel’s envelopes or
packages, and the printing thereon, were simulated by Ellis. Com-
plainant charged defendant with infringement, and with unfair com-
petition in business, by reason of such similitude and the substitu-
tion of the spurious for the genuine article. On motion by com-
plainant for a preliminary injunction, Ellis alleged breach by Noel
of his contract of agency as a justification of his conduct, and also
urged that as his preparation was a product of nature, and vitalizing
in character, be had the right to designate it by such descriptive name,
regardless of its resermblance to Noel’s trade-marks in sound and ap-
pearance.

Samue] E. Hibben and Charles 1. Wise, for complainant.
G. W. Paine and C. C, Cole, for defendant,

WOOLSON, District Judge (orally). The matters of contract al-
leged by defendant as justification are not relevant to the case in
issue, but would be the subject of an action for damages. In the
case now before the court, the question is, has the defendant imitated
and copied the signs, phrases, and trade-marks of the complainant’s
goods, and has'he attempted to put the imitation upon the market,
using fraudulent means, to complainant’s injury? In the case of
Pillsbury v. Pillsbury, 12 C. C. A. 432, 64 Fed. 841, the question
was whether a man had a valid trade-mark in his own name to the
exclusion of any other man having the same name. The court there
held that, if a man should adopt his name as a trade-mark, he could
not prevent another man of the same name from using his name,
and applying it to goods he might place on the market, provided that
no means of unfair competition were resorted to. Now, in that
case the complainant showed that they manufactured a grade of
flour to which they had applied the term “Best,” and further used the
name “Pillsbury,” and the mark “XXXX,” incloging it in a wreath.
The evidence showed that the defendant had not only used the name
“Pillsbury,” but had also used the other words adopted as a trade-
mark by the complainant, and that the imitation was such as would
tend to mislead intending purchasers. Unfair means of competition
having been resorted to, the court granted the injunction. Can de-
scriptive words. be the subject of a valid trade-mark? According
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to the doctrine of trade-mark law, they cannot be. At the same time
the courts have demded that the originator is entitled to certain
proprietary rights in a name which he has used to designate a certain
article, and for which he has built up a reputation and a business,
and Which he has given the public to understand is an article pre-
pared by him, so that certain words which certainly contain elements
of description have been declared by the courts to be valid trade-marks.
Such is the case on “Cottolene.” 1In the case referred td by Mr. Hib-
ben (American Grocery Co. v. Sloan, 68 Fed. 539), the word “Momaja”
was a word made up from the first two letters of the words “Mocha,”
“Maracaibo,” and “Java” coffees, and was applied to a certain brand
of coffee which was a mixture of these three. Most certainly
this word was, in a sense, descriptive; but the courts decided that it
was a valid trade-mark, and that the word “Mojava” was an infringe-
ment of it, so that, even though the word “Momaja” contained the
suggestion of the contents of the package, still this suggestion was
not sufficient to class it among those terms of a purely descriptive
nature.

Coming to the case before the court, the question is, has the
complainant a valid trade-mark in the words “Vitae-Ore”? If he
had used the words “Ore of Life,” and applied them to his product,
they perbaps might not have been a valid trade-mark, inasmuch as
it might be a generic term, and descriptive. But he does not do so,
and instead uses the word “Vitae,” which, even though it is the Latin
of “Life,” is still a fanciful word; and he couples the word “Vitae”
with the word “Ore,” and calls it “Vitae-Ore,” bringing in another
word which had not been heretofore connected with the word “Ore,”
or applied to a medicine or a preparation of a medicinal nature, so far
as the court is advised or has been able to discover; so that the com-
plainant has proprietary rights in the name, inasmuch as he has been
the first person to thus apply the words “Vitae-Ore” to a medicine.
‘Whether or not the product of the complainant is really an ore has
not been contended by either party, so that the court assumes that
it is an ore. If, however, the complainant should prove that it is
not an ore, the case mlght be stronger; but for the present time,
assuming that it is an ore, the question is, are the words “Vitae-Ore”
descriptive? The court is unable to discover anything that these
words could describe, and thinks that it is a purely fanciful name,
and was arbitrarily selected by the complainant to designate his
goods. Therefore it is the opinion of this court that the complainant
may have a good and valid trade-mark in the words “Vitae-Ore.”
The question is, has the defendant infringed on the trade-mark of
the complainant? If he had called the preparation “Vital Ore,” there
would be no question about it being an infringement, because there
would be simply the change of one letter. Now, how much further
can this doctrine be carried, and does the adding of the letters
“j-z-i-n-g” to the word “Vital” remove it from the charge of infringe-
ment? In the words “Vitalizing Ore” the same general sugges-
tion is contained, and in either case the suggestion would be the
same, because the English words “Vital” and “Vitalizing” mean prac-
tically the same, and the addition of the last letters would not ma-
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terially change the meaning. There can be no question but that
the word “Vital” would be an infringement of “Vitae”; and it is the
opinion of the court that the word “Vitalizing” is so similar in
sound, if not in appearance, as to be calculated to mislead and de
ceive the public and intending purchasers. In a trade-mark case
coming before me last December, the plaintiff had taken the name
of “White Rose Flour,” and the defendant introduced evidence
showing that the words “White Rose” were used by a number of
mills to represent a certain quality of flour; but in that case the ques-
tion was whether or not the words “White Rose” could be a valid
trade-mark, and, from the evidence produced, the court decided that
they might, as applied to flour. There is no question that mere
locality cannot be the subject of trade-mark, as in the case of Lacka-
wanna, Columbia, and other cases cited. These are the names of
locality. If the complainant had called his preparation “Chicago
Ore,” there would be no trade-mark, but I cannot see why the words
“Vitae Ore” cannot be the subject of a valid trade-mark.

But, leaving this subject, the proof introduced in this case shows
the putting out by defendant of a product he called “Vitalizing Ore,”
as being equivalent to “Vitae Ore,” and in some cases as being “Vitae
Ore.” The relation existing in the past between him and the com-
plainant gives him a vantage ground from which to press the sale of
his preparation as an article which would be so similar as to mislead
the public into the belief that it was the product of the plaintiff,—in
one case sending out the original circulars with the imitation. This,
without doubt, was intended to cause a deception, and it looks to be
a very strong case of unfair competition. The words “Vitalizing
Ore” are so similar as to tend to deceive the purchasers. The pack-
ages, while being of the same general shape, size, and color, are
somewhat dissimilar in appearance; yet there are many phases of the
same general idea, and the goods of the defendant are put up in the
same dress, and the wrapper contains substantially the same phrase-
ology, as that of the complainant. There can be no protection in
stamping the name of the manufacturer in red ink, as that would
not, in that respect. tend to confuse or deceive, but the public may be
misled by the similarity of dress and of phrases. It seems to this
court that the evidence is in one direction, and the court cannot see
how he can refuse the application of the complainant for a prelimin-
ary injunction, and I think the defendant should be restrained pending
the case. _

NOTE. On March 24, 1898, at Council Bluffs, defendant’s motion to dis-
solve the injunction was denied; and afterwards defendant’s cross bill,
alleging breach of contract of agency, was ordered stricken from the files,
as concerning matters foreign to the issue. Proofs for final hearing were
afterwards taken, and the case referred to a master to report the facts aad
conclusions of law. The master reported in favor of complainant; holding
defendant guilty of infringement, and of unfair competition in business. 7T'he
master’s report was confirmed by the court, and a decree (Shiras, J.) ordered

finding complainant’s trade-marks, “Vitae-Ore” and “V-0,” to be valid and
mnfringed, and also finding defendant guilty of unfair competition.
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WILKINS SHOE-BUTTON FASTENER CO. v. WEBB et al,
(Ciredit Court, N. D. Obio, W. D. October 4, 1898)

1. PATENTS—DUPLICITY—SEPARATE MacHINES UsED TOGETHER.

Separate machines may be included in the same patent, though distinet
and independent, where each is the complement of the other, in the ac-
complishment of the same general end.

2. SAME—INFRINGEMENT.

Where two machines, both new and which co-operate to accomplish a
single result, are included in the same patent, the wrongful use of either,
though disconnected from the other, is an infringement.

8. BaME—8UIT FOR INFRINGEMENT—MULTIFARIOUSKESS OF BILL.

Where the manufacture, vending, and use of articles in the form in
which they are made and sold by defendant are each infringements of
two separate patents owned by plaintiff, one covering the articles them-
selves and the other the package in which they are put up, which con-
duces to their convenient use and adds largely to thelr market value, the
plaintiff may, and should, join the causes of action for the infringement
of the two patents in the same bill

4. SaAMBE—VALIDITY—EVIDENCE.

A patent is itself prima facie evidence of its validity, and a defendant,
to successfully attack it, must produee proof leaving no falr doubt as to
its invalidity.

5. SAMB—INVENTION—SIMPLICITY OF DEVICE.

In determining whether an article which appears simple embodies in-
vention, the fact that it supersedes all other appliances, or that a useful
and successful commercial result has been attained through its recognition
by the public In extensive use, has a controlling, if not a conclusive, ef-
fect.

6, SaAME—BuTTON FASTENERS..

The Wilkins patent, No. 266,941, for a button fastener, is not invahd for

want of invention, and not antlmpated
7. SAME—HOLDER FOR BUTTON FASTENERS.

The Wilkins patent, No. 429,828, for a holder for button fasteners, is

valid, and not anticipated.

This is a suit in equity for the infringement of two patents relating
to fasteners for shoe buttons. On final hearing.

Frank Higley, for complainant.
Almon Hall, for defendants.

HAMMOND, J. The plaintiff company is the owner of a patent
dated October 31, 1892, No. 266,941, for a button fastener, and also
of another.patent dated June 10, 1890, No. 429,828, for a holder for
button fasteners. The bill is filed for an infringement of both these
patents, and, on argument, it is conceded that there has been infringe-
ment if the patents are valid.

Single Patent for Two Inventions.

There is a defense made of multifariousness which was overruled
on demurrer. This is also somewhat connected with the defense that
patent No. 429,828 is bad on its face because it covers two separate
and distinet devices. That patent specifies and claims, not only the
device for holding the fasteners, but also one for packing them on
this holder, not at all involved in this suit. This defense is, in sub-



