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ten or fifteen minutes. Q. Were you stationed there on the bow? A. No,
sir; not all the time. Q. Was there any lookout on? A. Yes, sir; there
was a lookout on at that time. Q. Where was he stationed? A. I could not
tell you. Q. Was he on the forecastle head when you were there? A, He
was not on the forecastle head when I was there; no, sir. Q. Do you know
how long he had been away from the forecastle head? A. No, sir; I don’t
know anything about it.”

It seems quite clear to us from the record that the steamer mistook
the position of the sloop as well as her own. At all events, the ap-
pellant fell far short of showing that the accident was caused by the
culpable negligence of the sloop, or that it was inevitable. The judg-
ment is affirmed. ‘ .

CRAWFORD v. HUBBELL,
(Circuit Court, S. D. New York. November 5, 1898,

INTERNAL REVENUE—CONSTRUCTION OF ACT OF 1898—STaMps oN REcEIPTS
FROM CARRIERS.

The provision of the revenue act of 1898 requiring carriers to affix
stamps to receipts given to shippers contains no express language pro-
hibiting a carrier from requiring payment for such stamp from the ship-
per, in the absence of which such requirement is lawful.

This was a suit by William Crawford against William L. Hubbel],
as treasurer of the Adams Express Company, to test the legality of a
rule of the company requiring shippers to pay for the stamps required
to be affixed to receipts executed by the company for goods received
for shipment, by the revenue act of 1898. Heard on motion for pre-
liminary injunction.

Dill, Seymour & Baldwin, F. R. Kellogg, and Joseph H. Choate,
for plaintiff,

Seward, Guthrie & Steele, for defendant.

LACOMBE, Circuit Judge. I am right in the assumption that this
is a motion for a preliminary injunction, am I not?

Mr. CHOATE. Yes.

LACOMBE, Circuit Judge (orally). This is a case, undoubtedly, of
very great importance; and it is, moreover, one of those cases in which
the most important object is to secure the earliest final determina-
tion of the case. Undoubtedly, it will go to the supreme court of the
United States eventually, whatever may be the decision of any of the
lower courts or of the circuit courts of appeal, and it is most desirable
to get it there as expeditiously as it can be sent. The delay which
would be incurred by taking the case under advisement, on briefs,
and holding it for weeks, perhaps, in order to study the case and write
an opinion, which, in orderly sequence, would be but the first of three,
. would simply work a delay and accomplish no good purpose, espe-
cially in view of the fact that it is mainly a question of the interpreta-
tion of an act according to its intent, which is always a matter of
great uncertainty, and sometimes leads to the most startling results,
as in the case of the Holy Trinity. Under those circumstances, it
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seems to me best-that I should dispose of this here 4nd now, on my
first impression; and, if you wish to print your briefs at once, there is
no reason why you may not have an argument at the December ses-
sion of the court of appeals, and get at least as far along as that. Un-
fortunately, ihasmuch as you have not come here on an agreed state-
ment of facts and an application for a final hearing, but are here
only for a preliminary injunction, I doubt very much whether you can
get any further than the circuit court of appeals; but-a decision of
that tribunal will be controlling on the circuit court here, and there
will be no difficulty in your getting an expeditious entry of a decree,
and carrying the case up. It remains for me then to dispose of this
case according to my first impression, and I shall state my conclusions
with extreme brevity.

I start with the proposition that as between individual citizens,
whether they be natural individuals or corporations, common carriers,
or what not, originally there is the right to agree as to who should
bear the burden of the service rendered, and of all the incidents of the
rendition of that service. That a common carrier is subject to regu-
lations by congress as to limitations upon his power to make such
agreement with the individual citizen is not disputed. The proposi-
tion, however, is, has congress prohibited in this particular case the
camer from requiring the shipper to pay the increased expense of per-
forming the act of transportation which the purchase, affixing, and
cancellation of this stamp cause the carrier in the first instance to in-
cur? There is no express language in the act, that I can find, laying
the burden of that prohibition upon the carrier; and masmueh as
restrictions of the right to contract, which is a right of a great deal of
importance and value to the c1t1zen whether he be an individual or a
corporation, should not be spelled out of any uncertain language, or
found to exist unless the case is abundantly clear, I am induced, in the
absence of express language, to reach the conclusion, upon thls mere
cursory hearing of the oral argument, and without the careful analysis
and examination of the cases which might perbaps lead me to a
different conclusion— I &m constrained, I say, to reach the con-
clusion that the act has not prohibited the carrier from requiring the
party tendering the goods to pay to the carrier the increased sum
'which the act of congress has made the particular act of transporta-
tion cost the carrier. I shall therefore deny the motion for a pre-
liminary injunction. ‘

I will speak to my associates, and. if your papers are printed and
ready, with the briefs, before the December session, I have no doubt
they will take it up at an early date, and a decision may be reached
by the 1st of January. Or (and it seems to me the wiser course) if
counsel will now, by agreement between them, go to work and put
in the answer (if one is not in), and prepare an agreed statement of
facts, to embody what is in these affidavits, and lay the case before
me as if I was sitting regularly in equity, I will make a final decree
dismissing the bill for lack of equity; and that is appealable eventu-
ally to the supreme court of the United States. You can put it in
that shape in the course of three or four days, and get it printed for
the December session; and, if the supreme court will be as good to
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you as we are here, there is no reason why you should not get a final
decision before the 1st of March. And it seems to be of the utmost
importance, not only to the express company, but to the individual
shipper and everybody else, to have this matter authoritatively set-
tled. It is extremely necessary that there should be an early decision
in the court of last resort. A decision here is worth nothing; it will
not settle the question.

Mr. KELLOGG. With your permission, we will confer at the
earliest possible moment, and then submit to your honor the result.

MEYER et al, v. CADWALADER.
(Circuit Court of Appeals, Third Circuit. Oectober 17, 1898.)
No. 32.

CusToMs Duries—CrLassiricATION—CHIEF USE A8 DETERMINING FACTOR.

The chief or predominant use to which an article is applied determines
its classification, although it may be commonly, generally, and practieally,
and not merely exceptionally, used for other purposes. The chief or pre-
dominant use meant is that which, in ordinary language, is so called.

In Error to the Circuit Court of the United States for the Eastern
District of Pennsylvania. .

This was an action brought, in 1886, by the firm of Meyer & Dickenson, in
the court of common pleas of the county of Philadelphia, and subsequently
removed to the circuit court of the United States, against John Cadwalader,
collector of customs, to recover an alleged excess of duties exacted by the
sald collector. The importations in question consisted of velvets, laces,
and gauzes, composed of silk, or of which silk was the component material
of chief value. TUpon these articles the collector imposed a duty of 50
per cent. ad valorem, under section 383 of Schedule L of the act of March
3, 1883, whick reads: “All goods, wares and merchandise not specially
enumerated or provided for in this act, made of silk, or of which silk is
the component material of chief value, fifty per centum ad valorem.” It
was claimed by the importers that the articles were trimmings used for
making or ornamenting hats, bonnets, and hoods, and should have been
assessed for duty under section 448 of Schedule N of said act, the terms
of which are as follows: ‘Hats, and so forth, materials for; braids, plaits,
fiats, laces, trimmings, tissues, willow sheets and squares, used for making
or ornamenting hats, bonnets and hoods, composed of straw, chip, grass,
palm leaf, willow, hair, whalebone, or any other substance or material, not
specially enumerated or provided for in this act, twenty per centum ad valo-
rem.” A considerable amount of evidence was put in by the respective
parties, and the case was submitted to the Jury, who found a verdict for the
defendant. To the judgment entered on this verdict, a writ was sued out
to this court, assigning error in the instructions of the trial judge.

Frank P. Pritchard, for plaintiffs in error.
Elery P. Ingham and Dwight M. Lowrey (Henry M. Hoyt, Asst.
Atty. Gen,, on brief), for defendant in error.

Before SHIRAS, Circuit Justice, and BUTLER and KIRKPAT-
RICK, District Judges.



