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be reversed. But we are unable to see that the evidence could have
had such a tendency. The record is silent as to any evidence con-
cerning molds taken from the defendants in this case, or from other
counterfeiters, or in the hands of the sheriff; but assuming that
the witness referred to the molds produced by the witness Reavis,
and which had been offered in evidence, the further fact that the
witness Kettenbach declared when he found them that the pieces of
plaster discovered in the canon resembled the others did not, we
think, add any force whatever to the deduction that might legiti-
mately be drawn from the possession of the molds by the defendants.
The molds referred to by both witnesses were all before the jury,'
and the jury could make their own comparisons. The canon in which
the molds were found was three miles distant from 18am Splawn's
house. There was evidence that some of the defendants had told
Reavis that they had 'made counterfeit coin in a bushy canon some-
where in the neighborhood of Splawn's. While the question is not
wholly free from doubt, we are inclined to the opinion that the admis-
sion of the evidence was not error which could have affected a sub-
stantial right of the plaintiff in error, or which now justifies us in
reversing the judgment.
It is urged that the plaintiff in error was prejudiced by the ruling

of the court permitting the witness Kelly, as an expert, to operate
the plating machine, and demonstrate to the jury the fact that coins
could be plated with it. We find no error in this. It was proper
to prove that the machine would do the work which the witness
Reavis said had been done with it, and the best proof was tbe ac-
tual demonstration which was made before tbe jury.
The foregoing are the principal assignments of error. We have

examined the otber points made by the plaintiff in error, and in
none of them do we find grollnd for reversing the judgment. The
judgment of the circuit court will be affirmed.

THE CAPTAIN WEBER.
(CircuIt Court of ApP€als, Ninth Circuit. October 3, 1898.)

No. 436.
1. COU,ISION-REVIEW ON ApPEAL-FINDINGS OF FACT.

Where the evidence on an issue as to which vessel was In fault in a
collision was taken in open court, the finding of the district court will
not be disturbed on appeal unless clearly against the weight of evidence.

2. SAME-STEAMER AND SAILING VESSEI,-BuRDEN OF PROOF.
Under the rule which requires steamships to keep out of the way of

sailing vessels, a steamer is not relieved of such duty by the fact that
a sloop approachIng from an opposite direction on a river also has machin-
ery operated by a naphtha 01' gasoline engine as an auxiliary power, and
the steamer is prima facie liable for a collision, and can only relieve
herself by showing that the accident was inevitable, or that it was caused
by the culpable negligence of the sloop.

8. SAME-EVIDENCE OF FAULT.
A collision occurred between a steamer and a sloop going In opposite

directions on a river the channel of which was about 1,200 feet wide,
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and the usual course of steamers about the middle. The water was nearly
slack, and the night calm and clear. Held, that evidence showing that
the steamer had no proper lookout, and. that the collision took place not
more than 150 feet from the bank, and probably much less, warranted a
finding that the steamer was in fault.

Appeal from the District Court of the United States for the North-
ern District of California.
. This was a libel for damages for a collision, by Joseph Prada
against the steamer Captain Weber,-the Union Transportation Com-
pany, claimant. From a judgment for libelant, the claimant appeals.
Reddy, Campbell & Metson, for appellant.
Milton Andros, for appellee.
Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis-

trict Judge.

ROSS, Circuit Judge. This was a libel to recover damages grow-
ing out of a collision between the steamer Captain Weber and the
sloop Ida, upon the alleged ground that the "collision was brought
about and occasioned solely by the negligent, careless, and unskillful
manner in which the steamer was navigated and managed by those
in charge of her navigation." This the respondent in the court below
(appellant here) denied, and, on the contrary, alleged that the collision
was "occasioned solely by the negligent, careless, and unskillful man-
ner in which the sloop Ida was navigated." The district court found
that the steamer was solely in fault, and entered a decree for the libel-
ant, from which the claimant brings the present appeal, the ground
of which is that the court should have found the sloop solely in fault.
The evidence was given in open court, and is substantiallyconflicting.

The well-settled rule in such cases is that the decision of the district
judge, who has had the opportunity of seeing the witnesses, hearing
them testif;y, and judging of their credibility, will not be reversed un-
less clearly against the weight of evidence. The Alejandro, 6 C. C.
A. 54, 57, 56 Fed. 621; The Sampson, 4 Blatchf. 28, Fed. Cas. No.
12,279; The Sunswick, 5 Blatchf. 280, Fed. Cas. No. 13,625; The
Thomas Melville, 37 Fed. 271; The Albany, 48 Fed. 565; The War-
rior, 4 C. C. A. 498, 54 Fed. 534; Duncan v. The Gov. Francis T.
Nicholls, 44 Fed. 302; Taylor v. Harwood, Taney, 446, Fed. Cas. No.
13,794. An attentive reading and consideration of the evidence in
the case not only fails to satisfy us that the findings of, the trial
court are against its weight, but we think the probabilities of the
case, as well as the presumptions growing out of the facts, support
the conclusions reached by the court below. The steamer was plying
between the cities of San Francisco and Stockton. Its tonnage is
501.91; length, 175.5 feet; beam, 36.5 feet; and she draws 8 feet of
water. The sloop's tonnage was 14.74; her length, 39.05 feet; beam,
16 feet; and draft, 4.4 feet. The sloop carried a mainsail and jib,
and also had auxiliary power in the form of machinery operated by
naphtha or gasoline. The collision occurred between 1 and 2 o'clock
in the morning of September 3, 1894. For some reason, not appear-
ing, the testimony in the case was not taken for nearly 31 years
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thereafter, which fact probably accounts for some of the inconsisten-
cies and discrepancies. appearing therein. At the time of the col·
lision the steamer was proceeding on her voyage up the San Joaquin
river to Stockton, and the sloop was on her way down the river to
San Francisco. The point of collision was near Pittsburg Landing.
Where it occurred the river is about 1,200 feet wide, the channel ex-
tending practically from bank to bank. It appears from the evidence,
without conflict, that the usual course of the steamers plying Oll that
river is to follow the middle of the channel, leaving, at the point where
the collision in question occurred, about GOO fe'et of water on each side.
Just prior to the collision the steamer was following this usual
course. Between the steamer and the sloop as they were approach-
ing each other was a bend in the river, and across that bend the sloop
discovered the masthead light of the steamer when they were about
a mile apart. The steamer did not discover the sloop until the dis-
tance had been lessened to about a quarter of a mile, when the wit·
nesses on behalf of the steamer say that they first saw the starboard
light of the sloop, then almost immediately the port light, and then
again almost immediately the starboard light; from which it is earn-
estly contended on behalf of the appellant that the sloop was tacking,
first one way and then another, and that by such careless and bad
navigation the sloop crossed the bow of the steamer, and thereby
caused the collision. This contention is conclusively negatived by
the fact that when the steamer struck the sloop, which she did amid·
ships, and on the starboard side, the sloop, according to witnesses on
behalf of the steamer, was only from 100 to 150 feet from the south·
erly bank of the river, and, according to the witnesses on behalf of the
sloop, but from 10 to 12 feet from that bank. The bow of the steamer
cut through the sloop, and forced her into the bank. The mere fact
that the steamer left her usual course up the middle of the channel,
and approached to within less than 150 feet of the southerly bank,
strongly suggests fault on her part. If she had kept her course, there
could have been no damage; and if she had wanted to change it
because of the sloop's lights which she saw on the southerly side of the
river, there were nearly 600 feet of water on the northerly side of the
stream within which to move, and avoid any possible collision. The
night was clear and pleasant, the tide on the ebb, and the water
nearly slack. 'fhere was so little wind that the sloop had gone in
close to the south bank of the river to anchor, and wait for more
favorable conditions of tide and wind. There is no room for doubt
as to the fact that she was close to the bank, and out of the way of the
steamer, for she was rammed into the bank by the steamer. Not
a witness put the distance of the sloop from the bank at the time
she was struck at more than 150 feet. It was the duty of the steamer
to keep out of the way of the sloop; for, certainly, the fact that the
latter was provided with auxiliary steam power did not make her a
steam vessel at the time of the collision in question. The provision
of the act of congress of August 19, 1890, that "the word 'steam-
vessel' shall include any vessel propelled by machinery," has no ap-
plication here, for the reason, if for no other, that that act did not go
into effect until July 1, 1897. 29 Stat. 885, 893. That the steamer
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was required to keep out of the way of the sloop is settled, not only
by repeated adjudications, but by statute as well. Article 15 of the
regulations foJ,' preventing collisions on the water (13 Stat. 58, 60) de-
clares:
"If two ships, one of which Is a sailing ship and the other a steamship,

are proceeding in such directions as to Involve risk of collision, the steamship
shall keep out of the way of the'salling ship."

In The Carroll, 8 Wall. 302, 305, where a collision between a steamer
and schooner was under consideration, the supreme court said:
"The steamer was required to keep out of the way, slack her speed, or, If

necessary, stop and reverse, while the schooner was required to maintain
her course, and was not justified In changing it unless advised to do so to
avoid a danger that immediately threatened her. As the steamer did not
keep out of the way, and as the CollIsion did occur, the steamer Is prima
facie liable, and can only relieve herself by showing that the accident was
inevitable, or was caused by the culpable negligence of the schooner."
See, also, The Wenona, 8 Blatchf. 499, 500, Fed. Cas. No. 17,411;

The Oregon v. Rocca, 18 How. 570; Steamship Co. v. Rumball, 21
How. 372; The Fannie, 11 W'all. 238; The New Orleans, 8 Ben. 101,
103, Fed. Cas. No. 10,179; Spencer, Mar. & CoIl. § 93.
The presumption thus raised by the law against the steamer is

strengthened by the fact that she had no proper lookout at the timp.
of and immediately preceding the collision. The claimant's witness
Cunningham testified that he was the pilot of the Captain Weber, and
in charge of the vessel at the time of the accident, and he was asked
these questions:
"Q. Were you In the pilot house of the Captain Weber at the time of this

accident between the Captain Weber and the sloop Ida? A. I was. Q. Was
there any lookout on duty at that tlme,-at the time of the accident? A.
We had the watchman outside the pilot house. Q. Who was he? A. His
name was Albert Hanson.' Q. Where is he now? A. He is dead."
A "watchman outside the pilot house" is not a lookout on the fore-

castle, where a lookout should be. That there was no lookout at the
place where he should have been appears from the testimony of the
appellee's witness Bevis, from which we extract the following:
"Q. What is your business? A. I was watchman of the steamer Captain

Weber on the night of the 2d of September. Q. 1894? A. 1894; yes, sir.
Q. Did you see the sloop Ida that night'! A. I did; yes, sir. Q. At what
place on the Captain Weber were you when you first saw the Ida? A, On
the bow of the Captain Weber. Q, Just tell the court what you saw, and
what occurred after you first saw the Ida on that night. A. As we were
nearing Pittsburg, or around the bend below Pittsburg, I went over to go
down and clean the machine, and I saw the sloop Ida coming down the river.
I watched her to see what she was going to do. She was on the port tack,
showing her starboard light at that time; then she came around on the
starboard tack, and showed us her port light; then she came back on the
port tack again, and showed us her starboard light; and by that time we
were close in to the bank, about 150 or 200 feet from the south shore."
On cross-examination he was asked:
"Q. You say you were watchman on the Captain Weber. Were you on the

lookout? A. I was on the bow at the time of the accident. Q. You say you
were watchman. I want to know if you were lookout. A. No, sir; I was
not. * * • Q. Did the Captain Weber have a lookout on this occasion? A.
Yes, sir; he was on her bow. Q. How long had he been there? A. About
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ten or fifteen minutes. Q. Were you stationed there on the bow? A. No,
sir; not all the time. Q. Was there any loolwut on? A. Yes, sir; there
was a lookout on at that time. Q. Where was he stationed? A. I could not
tell you. Q. Was he on the forecastle head when you were there? A. He
was not on the forecastle head when I was there; no, sir. Q. Do you know
how long he had been away from the forecastle head ":I A. No, sir; I don't
know anything about it."
It seems quite clear to us from the record that the steamer mistook

the position of the sloop as well as her own. At all events, the ap-
pellant fell far short of showing that the accident was caused by the
culpable negligence of the sloop, or that it was inevitable. The judg-
ment is affirmed.

ORAWFORD v. HUBBELL.
(CIrcuit Court, S. D. New York. November 5, 1898.)

INTERNAL REVENUE-CONSTRUCTION OF ACT OF 189B-STAMPS ON RECEIPTS
FROM CARRIERS.
'l'he provision of the revenue act of 1898 requiring carriers to affix

stamps to receipts given to shippers contains no express language pro-
hibiting a carrier from requiring payment for such stamp from the ship-
per, in the absence of which such requirement is lawful.

This was a suit by William Crawford against William L. Hubbell,
as treasurer of the Adams Express Company, to test the legality of a
rule of the company requiring shippers to pay for the stamps required
to be affixed to receipts executed by the company for goods received
for shipment, by the revenue act of 1898. Heard on motion for pre-
liminary injunction.
Dill, Seymour & Baldwin, F. R. Kellogg, and Joseph H. Choate,

for plaintiff.
Seward, Guthrie & Steele, for defendant.

LACOMBE, Circuit Judge. I am right in the assumption that this
is a motion for a preliminary injunction, am I not?
Mr. CHOATE. Yes.

LACOMBE, Circuit Judge (orally). This is a case, undoubtedly, of
very great importance; and it is, moreover, one of those cases in which
the most important object is to secure the earliest final determina-
tion of the case. Undoubtedly, it will go to the supreme court of the
United States eventually, whatever may be the decision of any of the
lower courts or of the circuit courts of appeal, and it is most desirable
to get it there as expeditiously as it can be sent. 'fhe delay which
would be incurred by taking the case under advisement, on briefs,
and holding it for weeks, perhaps, in order to study the case and write
an opinion, which, in orderly sequence, would be but the first of three,
would simply work a dela;y and accomplish no good purpose, espe-
cially in view of the fact that it is mainly a question of the interpreta-
tion of an act according to its intent, which is always a matter of
great uncertainty, and sometimes leads to the most startling results,
as in the case of the Holy Trinity. Under those circumstances, it
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