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in rendering judgment for the plaintiff "brings nothing to the at-
tention of the appellate court." Nor are we authorized to deviate
from the rule from the fact that the plaintiff in error is the United
States. In U. S. v. Ferguson, 24 O. C. A. 1,78 Fed. 103, which was
an action against the United States under the statute of March 3,
1887, the circuit court of appeals of the Second circuit, referring
to assignments of error, Which were that the court erred in ren-
dering judgment for the plaintiff, and that the court erred in not
rendering jUdgment for the defendant, said: assignments
do not comply with the rules, as they fail to point out any partie·
ular error asserted and intended to be urged. Whether they mean
that a wrong result was reached because the facts were errone·
ously decided, or because the court erred in applying the law to
the facts, can only be conjectured." In U. S. v. Ady, 22 C. C. A.
223, 76 Fed. 359, 360, the circuit court of appeals for the
Eighth circuit said: "The question whether the findings of fact
made by the lower court support. its conclusions of law may be
reviewed without exceptions. upon seasonable assignments of er·
1'01'." Under our eleventh rule, which permits us to notice a plain
.error not assigned, we ought not to consider a technical error where
the record shows, as it does in tbis case, that substantial justice
has been .done, and that the requirements of the law; have, in sub-
stance, been complied with. This has been the io.terpretation of
the rule by this court and by the. circuit courts of appeal of other
circuits. Railroad Co. v. Mulligan, 14.C. C. A. 547, 67 Fed. 569;
Society v. Spiro, 24 C. C. A.334, 78 Fed. 774. In order to reverse
the judgment of the .circuit court, this court must go out of its
way to take cognizance of a technical error not assigned, and not
mentioned upon the argument orin the brief of the plaintiff in error.
I do not think the ends of justice require us to do this, especially when
it is considered that the result of remanding the ca&e is only to reo
quire the trial court to repel;tt in new findings the items of an account
that have already been adjudicated, and incidentally to impose up-
on the defendant in error a burdensome expense, and to still fur-
ther delay him in obtaining froID. the United States money that has
been justly due, but withheld from him, for more than 10 years.

TAYLOR v. UNITED STATES.

(CIrcuIt Court of Appeals, Ninth Circuit. October 3, 1898.)
No. 410.

'to CRIMINAL LAW-EVIDENCE OF CO,COKSPIRATOHS-FoUNDATION FOR AmnssToN.
Evidence that a defendant, charged with having entered into a con-

spiracy with other defendants to make and utter counterfeit coins, was
a relative of others of the defendants; that he resided willi one of them
for six weeks, during which time the counterfeit coins were there made;
that he wrote the letter ordering the machine with which they were
made; and that, after the arrest of one of the defendants, he wrote of-
fering to assist in procuring ball,-is sufficient as connecting defendant
with the conspiracy to authorize the admission against him of statements
of his co-conspirators.
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2. S.UlE-ORDER OF PROOF.
'l'he order of proof rests in the sound discretion of the court, and It Is

not bound to exclude evidence of declarations of co-conspirators against
a defendant until after the prosecution has proved his connection with
the offense charged.

3. SnIE-EVIDENCE-HEARSAY.
,Vhile It is competent to ask a witness for the prosecution if he is to
receive a reward in case of defendant's conviction, or to prove such fact
to show his Interest, is not competent to prove a statement made by
him to that effect unless for the purpose of impeachment, and after he
has been interrogated in regard to such statement.

4. EVIDENCE.
In a prosecution for counterfeiting, permitting a plating machine taken

from defendants to be operated in the presence of the jury by an expert,
to demonstrate that it could be used for plating coins such as defendants
were charged with having made and uttered, was not error.

In Error to the Circuit Court of the United States for the District
of Idaho. '
This was a prosecution for entering into a conspiracy to counterfeit

and utter counterfeit coins of the United States. From a judgment
of conviction, Emmett Taylor, one of the defendants, brings error.
Lot L. Feltham, for plaintiff in error.
James H. Forney, for defendant in error.
Before GILBERT, ROSS, and MORROW, Circuit Judges.

GILBERT, Circuit Judge. The plaintiff in error was one of several
defendants who were convicted of entering into a conspiracy to
counterfeit and utter counterfeits of the gold coins of the United
States. The other defendants were James Eddy, John Eddy, Newton
Eddy, Charles Scroggins, Frank Freligh, Isam Splawn, and Stan
Splawn. It is contended on behalf of the plaintiff in error that the
court erred in admitting in evidence the statements of his co-con-
spirators connecting the plaintiff in error with the offense, without
first having established by other testimony the fact that the plaintiff
in error was a party to the conspiracy. The evidence which, in the
opinion of the court, was sufficient to make out a prima facie case
against the plaintiff in error in order to the admission of the declara-
tions of his co-conspirators, was, in brief, that the plaintiff in error
was the cousin of the Eddy boys; that he lived near Weiser, Idaho;
that Isam Splawn lived near Lewiston, and the other defendants at
Rapid River; that about the 10th of September, 1896, he was seen in
company with John Eddy and Stan Splawn; that about that time he,
in company with John Eddy and Isam Splawn, went to Lewiston,
Idaho, and stopped at Isam Splawn's place, where subsequently Jim
Eddy, Frank Freligh, and Stan Splawn joined them. After remain-
ing five or six weeks at and near Lewiston, attending the races and
training the race horses, the plaintiff in error retl)rned to Rapid
River, in the latter part of October, 1896. After remaining there
three or four days, he returned to his home. During this period a
large quantity of counterfeit coin was made by the other defendants.
It was proven that the plating outfit with which the counterfeit coin
was plated with gold was ordered in Chicago by the plaintiff in error,
who wrote therefor, signing the name of Isam Splawn to the order, and
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directing that the outfit be sent to the said Splawn at Lewiston; that
the order for the plating machine was sent on the 15th q.ay of Septem-
ber, 1896, and the answer thereto was found in the possession of John
Eddy, at Rapid River; that during the month of October, 1896, and
near 1sam Splawn's house, where the plaintiff in error was stopping,
a large amount of counterfeit money was manufactured. There was
evidence that, after Stan Splawn was arrest.ed for passing some of
the counterfeit money, the plaintiff in error wrote to John Eddy, re-
ferring to the fact that he had heard that Stan Splawn was going
to turn state's evidence, and stating that, if he needed any mone;r
or help in getting his bonds, he would help him all he could. We
think that these facts were sufficient to establish a prima facie case
against the plaintiff in error, so that the court was justified in ad-
mitting the statements of his co-conspirators which connected him
directly with the offense which was charged against them all. The
court was not bound to exclude the evidence of those declarations
until the prosecution should. first have proven the connection of the
plaintiff in error with the offense. The order of the proof rested
in the sound discretion of the court. 1 Green!. Ev. § 111; 6 Am. &
Eng. Ene. Law (2d Ed.) 689; State v. Winner, 17 Kan. 298, 305.
Error is assigned to the refusal of the court to permit certain

interrogatories, the purpose of which was to show the interest of
the witness Reavis in the result of the case. Reavis was the prin-
cipal witness against the defendants. It is contended that the court
erred in not permitting the plaintiff in error to inquire of him
whether or not he had said to the wife of Frank Freligh that, if her
husband was convicted, he would marry her, and take care of her.
vVe find it unnecessary to determine whether it was error to sustain
the objection, for it appears in the record that, notwithstanding the
ruling of the court, the witness answered the question. It is con-
tended that it was error to exclude the testimony of the witness
Miller, who was called to prove that Reavis had said to him that, if
he (Reavis) secured the conviction of the defendants, he was to re-
ceive a reward of $1,000. It would have been proper to inquire of
Reavis whether he was to receive a reward in case the defendants
were convicted. It would have been proper to prove that fact by an.)'
competent evidence. It was not competent evidence, however, to
show that Reavis had said to Miller that he was to have a reward.
He had not been as to what he had said to the witness.
It was not intended to impeach him by the question. It was a proffer
of hearsay testimony only.
,It. is urged that the court erred in permitting the witness Ketten-

bach to testify, over the objection of plaintiff in error, that, when
he picked up pieces of plaster of Paris in a canon about three miles
from 1sam SplJtwn's house, he had remarked, "That was similar
to the molds that I had seen in the sheriff's hands in the Lewiston
National Bank, which had been taken from the counterfeiters." There
is no theory upon which this testimony was admissible; and, if it
can be seen that it t'€nded in any way to connect the defendants
in the indictment with the commission of the crime charged, it must
be held that its admission was error, for which the judgment should
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be reversed. But we are unable to see that the evidence could have
had such a tendency. The record is silent as to any evidence con-
cerning molds taken from the defendants in this case, or from other
counterfeiters, or in the hands of the sheriff; but assuming that
the witness referred to the molds produced by the witness Reavis,
and which had been offered in evidence, the further fact that the
witness Kettenbach declared when he found them that the pieces of
plaster discovered in the canon resembled the others did not, we
think, add any force whatever to the deduction that might legiti-
mately be drawn from the possession of the molds by the defendants.
The molds referred to by both witnesses were all before the jury,'
and the jury could make their own comparisons. The canon in which
the molds were found was three miles distant from 18am Splawn's
house. There was evidence that some of the defendants had told
Reavis that they had 'made counterfeit coin in a bushy canon some-
where in the neighborhood of Splawn's. While the question is not
wholly free from doubt, we are inclined to the opinion that the admis-
sion of the evidence was not error which could have affected a sub-
stantial right of the plaintiff in error, or which now justifies us in
reversing the judgment.
It is urged that the plaintiff in error was prejudiced by the ruling

of the court permitting the witness Kelly, as an expert, to operate
the plating machine, and demonstrate to the jury the fact that coins
could be plated with it. We find no error in this. It was proper
to prove that the machine would do the work which the witness
Reavis said had been done with it, and the best proof was tbe ac-
tual demonstration which was made before tbe jury.
The foregoing are the principal assignments of error. We have

examined the otber points made by the plaintiff in error, and in
none of them do we find grollnd for reversing the judgment. The
judgment of the circuit court will be affirmed.

THE CAPTAIN WEBER.
(CircuIt Court of ApP€als, Ninth Circuit. October 3, 1898.)

No. 436.
1. COU,ISION-REVIEW ON ApPEAL-FINDINGS OF FACT.

Where the evidence on an issue as to which vessel was In fault in a
collision was taken in open court, the finding of the district court will
not be disturbed on appeal unless clearly against the weight of evidence.

2. SAME-STEAMER AND SAILING VESSEI,-BuRDEN OF PROOF.
Under the rule which requires steamships to keep out of the way of

sailing vessels, a steamer is not relieved of such duty by the fact that
a sloop approachIng from an opposite direction on a river also has machin-
ery operated by a naphtha 01' gasoline engine as an auxiliary power, and
the steamer is prima facie liable for a collision, and can only relieve
herself by showing that the accident was inevitable, or that it was caused
by the culpable negligence of the sloop.

8. SAME-EVIDENCE OF FAULT.
A collision occurred between a steamer and a sloop going In opposite

directions on a river the channel of which was about 1,200 feet wide,


