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GRA:NT v. LOWE.
(CIrcuIt Court of Appeals, Eighth Circuit. October 24, 1898.)

No. 1,051.
1. ApPEAL-l<'INAL ORDER.

An order setting aside a sale of the property of a corporation made In
disregard of an injunction issued in the same suit is a final order, from
which an appeal lies.

2. CORPORATIONs-Surr BY STOCKHOLDER FOR DISSOLUTION-FRAUDULENT CON-
VEYANCE BY CORPORATION PENDENTE LITE.
In a suit by a stockholder against the corporation and other stock-

holders and directors to wind up and liquidate the affairs of the corpora-
tion on the ground of its insolvency, an injunction was issued restraining
the corporation from making a threatened sale of its property. Not-
withstanding such injunction, the corporation sold and conveyed its
property to other defendants, who were stockholders and in control of
Its affairs, for an inadequate consideration. On a showing of such fact,
the court set aside the sale, and ordered the property reconveyed. The
grantee reconveyed the property, but on the same day took a mortgage
from the corporation thereon. Held, that such facts justified the court
In finding that the action of the defendants was in pursuance of a fraud-
ulent scheme to give a preference, and to defeat the distribution of the
property by the court according to law in pending suit, and In setting
aside the mortgage, and refusing to decree a lien on the property in favor
of tbf! mortgagee for the amount paid by him on the previous sale.

Appeal from the Circuit Court of the United States for the District
of Minnesota.
From the record in this case It appears that on and prior to January 4,

1896, an action was pending in the circuit court of the United States for the
district of Minnesota against the Pioneer Threshing Company, a :\Iinnesota
corporation, and against Donald Grant, the appellant, and certain other
persons, who were either stockholders or directors of the threshing com-
pany, the object of which was to restrain the defendants, as stockholders
and dIrectors of the threshing company, from making a certain unlawful and
fraudulent disposition of the corporate property which was at the time
threatened, and to wind up and liquidate the affairs of the corporation on
the grouhd of Its insolvency. The action in question was commenced by
Henry B. Lowe, the appellee, who was also a stockholder of the threshing
company, and in said suit an Injunction had been obtained on December
5, 1895, against the defendants, restraining them from buy ing the stock of
certain shareholders of the threshing company, and paying for the same by
a conveyance to them of the plant, machinery, and assets of said company,
and from granting a perpetual and exclusive shop right to manufacture cer-
tain articles under certain patents belonging to the threshing company, which
was the wrongful act complained of, and threatened to be done by the de-
fendants. 70 Fed. 646. Notwithstanding the pendency of such suit and said
injunction, the defendants therein, who were at the time in control of the
corporation, on January 4, 1896, not only granted a perpetual shop right to
manufacture articles under said patents within the state of Minnesota, but
also sold all the property of the corporation, consisting of personalty and
realty, to one George W. Frey, who was a stockholder of the company, for
the sum of $5,000. The realty thus sold was conveyed by the Pioneer
Threshing Company, by direction of said Frey, to Donald Grant, the appel-
lant, who was also a stockholder of the threshing company. The court in
which said suit was pending, on being advised of the aforesaid sale, made
an order, on January 31, 1896, directing that the sale be set aside and an-
nulled, and commanding that the property sold and conveyed as aforesaid
be immediately restored to the threshing company. No appeal was taken
from this order, but, In pretended compliance therewith, Grant conveyed the
real property which he had acquired to the threshing company by a quit-
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claim dew, dated May 6, 1896. On the same day, however, the threshing
company executed an instrument in the nature of a mortgage on the same
property, in favor of Grant, to secnre the payment of its note in the sum of
$4,500, which was also executed in favor of the appellant. This mortgage
was filed for record on May 7, 1896, in Rice county, Minn., where the realty
was situated. On May 7, 1896, the court in which the suit was pending ap-
pointed one C. H. Maxcy temporary receiver of all the property and effects
of the PIoneer Threshing Company, with full equity powers. After the dis-
covery of the mortgage in favor of Grant which had been executed as afore-
said, the complaiuant below filed a supplemental bill in the original suit to
compel a Cancellation of the mortgage, charging, in effect, that the corpora-
tion was not indebted in any manner or form to Donald Grant, the mort-
gagee, and that. said mortgage and promissory note were executed with the
sale intent and for the sole purpose on the part of said Grant and other de-
fendants of cheating and defrauding the defendant corporation, and of avoid-
ing the effect of the orders of the court in the action which was then pending,
and of incumbering and placing beyond the reach of the temporary receiver
of said corporation. thereafter appointed all the real property of the defend-
ant company. The case came on for final hearing upon the original and
supplemental bills, and upon such hearing the court, among other things,
decreed that the mortgage in favor of Grant be set aside, canceled, and an-
nulled. It also adjudged and decreed that the affairs of the corporation be
wound up and liquidated in consequence of its insolvency, and that the tem-
porary receiver. C. H. Maxcy, theretofore appointed, be vested with the title
to all the corporate property, and that he proceed to dispose of the same,
subject to the direction of the court, for the purpose of paying and dischar-
ging all the .corporate indebtedness. The case is before thIs court on an ap-
peal taken by Donald Grant from such decree.

George N. Baxter, for appellant.
L. A. Merrick, for appellee.
Before SANBORN and THAYER, Circuit Judges, and SHIRAS,

District Judge.

THAYER, Circuit Judge, after stating the case as above, deliver-
ed the opinion of the court.
The questions to be considered on this appeal relate to the action

which was taken by the trial court under the supplemental bitl. It is
not denied that the lower court properly entertained the original
bill, and properly granted the relief therein prayed for, which con-
sisted of a decree enjoining the defendants from making a threat-
ened unlawful disposition of the property of the Pioneer Threshing
Oompany, and which also adjudged that the business of the, cor-
poration should be wound up and liquidated on the score of its
insolvency; but it is said that the court erred in decreeing the
cancellation' of the note and mortgage in favor of Grant which were
executed on May 6, 1896, and that it also erred in failing to provide
that said mortgage should stand as a security for the money that
had been paid for the property at the sale made by the Pioneer
Threshing Oompany on January 4, 1896, even though said sale was
fraudulent and wrongful. In behalf of the appellant it is said that
these are the only errors of which complaint is made, and it is
apparent, we think, that they are the only errors discussed in the
brief which are distinctly specified in the assignment of errors.
It will be necessary, therefore, to consider, in the ,first place,
whether the trial court was justified in decreeing the cancellation
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of the mortgage in favor of Grant, and with respect to that quebi:ion
there seems to be little room for controversy. The trial court
concluded that the mortgage was made in pursuance of a studied
attempt to defeat its orders in a case lawfully pending before it,
and over which it had acquired full jurisdiction. It was of the
opinion, in view of the evidence, that the particular object which
the defendants below had in view in executing the mortgage in
favor of Grant was to nullify the effect of its order made on January
31, 1896, requiring Grant to restore the property covered by the
mortgage to the Pioneer Threshing Company, and that during the
progress of the litigation the aim of the defendants had at all times
been to make an unlawful distribution of the property of the
threshing company among certain of its shareholders, notwith-
standing the pendency of the proceeding which had been· brought
to compel a liquidation of its affairs in a lawful manner.
We are of the opinion, after a careful perusal of the record,

that these conclusions of the trial court were correct. 'L'he sale
that was made by the Pioneer Threshing Company to Georp;e W.
Frey on January 4, 1896, of all its property and effects, had a
tendency to place the property beyond the reach of judicial pro-
cess, and to embarrass the court in granting such relief in the
pending suit as it might ultimately deem necessary or proper. It
is a fair inference, from what was done, that the purpose of the de-
fendants in making the sale was to nullify the action of the court in
the pending controversy, and to make, in effect, such a disposition
of the property as the defendants had resolved to make before
that suit was instituted. Moreover, the sale was made by the
directors of the company, to one of their own number, for a sum
which was known to be not more than one-half of the actual value
of the property; and, as was well observed by the trial judge, the
sale was for that reason nnlawful and fraudulent. In view of these
facts, we have no doubt that it was the right and duty of the court
to set aside the sale of January 4, 1896, and that it had full power,
by an order made in the action which was then pending, to adjudge
and decree that the property sold shonld be forthwith restored to
the corporation. The persons npon whom such order operated, to
wit, Frey and Grant, were defendants to the original bill of com-
plaint; and for that reason they were subject to the jurisdiction
of the court, and to all orders that might be made in that case.
We think, therefore, that when the court became satisfied that the sale
was fraudulent, and had been made with a view of embarrassing its
future action, it was its duty to adjudge and decree that the sale be set
aside, and that so much of the property as was at the time in the
possession of any of the defendants to the suit should be forthwith
restored to the corporation. No appeal was taken from the order
directing a restitution of the property, although it was a final order
which definitely settled a controversy with respect to a collateral
matter, from which an appeal might have been taken, if the defend-
ants had so desired. Standley v. Roberts, 19 U. S. App. 407, 8 C. C.
A. 305, and 59 Fed. 836. Instead of appealing from the order, the
defendants assented thereto, and made a pretense of complying
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therewith. It is apparent, however, that the order contemplated
a restoration of the property to the corporation in such a man-
ner that it might be held by the corporation, and dealt with
by the court, through the agency of a receiver or otherwise, as it
might have been dealt with if the unlawful sale had not been made;
but it was not restored to the corporation in that manner. In
place of reconveying the property to the corporation, so that it
could be dealt with as formerly, it was reconveyed, and at the same
time incumbered with a mortgage lien in the sum of $4,500. This
method of obeying the order was not in accordance with its terms,
but was in plain violation of its spirit and purpose. Besides, the
conduct of the defendants in executing a mortgage upon the realty
contemporaneously wit.h the conveyance of the same to the corpora-
tion, and without obtaining leave of court to place such an incum-
brance upon the property, affords further evidence of an intent on the
part of the defendants to evade the orders of the court and obstruct
its future action. We are of opinion, therefore, that the trial court
was justified in setting aside the mortgage of May 6, 1896, and that
it had the same power to annul that conveyance which it had to
vacate and annul the previous sale of the property of the corporation
to one of its directors.
In view of what has already been said, it follows, we think, that

the appellant's second contention is without merit, and that he has
no legal ground for complaint because the trial court refused to
decree that the mortgage in question should stand as a security for
the purchase price which the appellant had paid to the threshing
company at the sale of its property on January 4, 1896. The
amount of money so paid by the appellant to Frey, or to the thresh-
ing company, appears to have been in the neighborhood of $2,350.
The trial court held that inasmuch as all of the defendants, including
the appellant, had joined in a fraudulent scheme to acquire the
property of the threshing. company, and thereby prevent it from
being dealt with according to law in a suit which had been insti-
tuted for that purpose, no obligation rested upon it to see that the
money advanced in aid of such a scheme was refunded, or at least
that no obligation rested upon the court to decree a specific lien
on any of the corporate property to secure the repayment of money
that had been so advanced. We do not understand that the de-

I cree of the lower court prevents the appellant from having an allow-
ance against the Pioneer Threshing Company for the amount of his
claim, the same to be paid, as any other debt of the company, when
its assets have been reduced to cash, and the time for the payment
of its debts shall have arrived. If the decree went to the extent
last indicated (that is to say, if it denied him the right to any relief
as against the assets of the insolvent company in the further prog-
ress of the case) it would probably be erroneous. But, as it
simply denies the appellant's right to a specific lien on the mort-
gaged property for the amount of his demand against the threshing
company, we think it is unobjectionable. The property of the com-
pany was, in effect, in custodia legis on January 4, 1896, when the
sale took place. The attempt on that day made to sell it without
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leave of court, and by that means to withdraw it from judicial
custody, was wrongful and fraudulent. When, therefore, the at-
tempt to defeat the jurisdiction of the court over the subject-matter
of the controversy was discovered, it was the right and duty of the
court whose jurisdiction over the property had thus been ignored
to require that it should be restored to the corporation in such
manner that it could be dealt with in the further progress of the
case as it might have been if no sale of the property had been at-
tempted. We think that the trial court properly ignored the ap-
pellant's claim to a lien on the mortgaged property, as one which
rested upon no equitable foundation, and that its decr€e should be in
all things affirmed. It is so ordered.

VOORHEIS et al. v. BLANTON et al.
BLANTON et al. v. VOORHEIS et al.

(Circuit Court of Appeals, Fourth Circuit. November 1, i898.)
No. 257.

1. FRAUDULENT CONVEYANCES-DEED TO 'VIFE-CONSIDERATION.
Under the law as it existed in North Carolina prior to the adoption of

the constitution of 1868, by which a husband was vested with the owner-
ship of the personal property of his wife which came into his possession,
but not with her realty, money which WaR given to a husband by his
wife's father, to be invested in land for the wife, was clothed with a
trust, and did not become the husband's property: and a resulting trust
arose in favor of the wife in the land when purchased, though title was
taken in the husband, who paid a part of the purchase money, which
interest of the wife was a sufficient consideration to support a subsequent
conveyance to her by her husband of other property.

2. SAME-PURPOSE TO DELAY CREDITOR.
A conveyance of property by a debtor for the purpose of compelling a

creditor to compromise by the hindrance and delay thereby occasioned is
voidable as to all creditors.

8. SAME-Surr BY CREDlTORS-EQUITABI,E LIENS.
'Vhere, after a voluntary conveyance of a building and lot by a debtor,

which was voidable as to his creditors, the building was destroyed by fire,
and restored in part with the money of the grantee's partner, who had no
connection with the fraud, in setting aside the conveyance at the suit of
creditors such partner will be allowed a lien for the amount so advanced.

Cross Appeals from the Circuit Court of the United States for the
Western District of North Carolina.
This was a suit in equity by Voorheis, Miller & Co. against William

M. Blanton and others to set aside certain conveyances alleged to have
been made in fraud of creditors. From the decree entered by the
circuit court both parties appeal.
James H. 1ferrimon, for Voorheis, Miller & Co.
E. H. Justice, for Blanton and others.
Before GOFF and SIMONTON, Circuit Judges, and MORRIS,

District Judge.

GOFF, Circuit Judge. The plaintiffs below, Voorheis, Miller &
Co., filed their bill in equity in the circuit court of the United States


