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strained to sustain this contention in view of the constant emer·
gencies arising in navigation, and the ordinary practice from time
immemorial to have spare lines on board to meet them. The mere
fact that similar floats have not been in the habit of carrying any
spare lines, cannot be admitted as a defense, or as dispensing with
the requirements of reasonable prudence so long understood and
recognized in navigation.
Decree for the libelant with costs against the float, and in favor

of the tug Raymond.
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(District Court, S. D. New York. July 30, 1898.)
TUG AND TOW-STRANDING ON UNKNOWN ROCK-NEW CHANNEL-GOVERNMENT

DREDGING-TUG EXONERATED.
The libelant's barge was run upon an unknown rock, which was some-
what to the westward of the old channel way In the Harlem river and
about opposite Morris dock. Upon proof that during four years pre-
ceding there had been considerable government dredging In widening
and deepening "the channel way; that In the consequent changes of cus-
tomary navigation, the old channel way was partly occupied by boats
moored to the dock, and that the ordinary practice of the boatmen in re-
cent years had been to go still further to the westward than where this
rock was; held that the tug not chargeable with negligence.

Wilcox, Adams & Green, for libelant.
Alexander & Ash, for respondents.

BROWN, District Judge. Although the rock on which the libelant's
brick barge was run in the Harlem river, a little below Morris dock,
was not before known to those accustomed to navigate in that vicinity,
my first impressions were that the Belle might be held liable for
voluntarily going outside of the old and customary channel way near

dock, and taking a course that had not been sufficiently proved
to be safe. But upon considering all the circumstances proved, and
that the tug is legally answerable, not as a common carrier, but only
for the exercise of reasonable prudence and skill, I think the applica-
tion of the rule first named under the circumstances of this case would
be unduly rigorous, and in excess of the fair measure of legal liability.
The burden of showing a sufficient reason for leaving the old channel
way is no. doubt upon the claimants. But this burden seems to be
fully met by the undoubted proof that the customary navigation of
this part of the Harlem river had been so changed during the four
years prior to this accident (September 4, 1897) by the government
dredgings and by the dredging by the constructors of the speedway,
that at the time of this disaster all or nearly all of the old channel
way for vessels of 9 feet draft, was occupied by vessels moored at
Morris dock and extending out from 150 to 200 feet into the river,
which was the limit of the old channel. The evidence leaves no doubt
that after the dredging above referred to, from 1893 to 1896, vessels
of 9 feet draft were accllstomed to go freely much to the westward
of the old channel, and to the westward even of the spot where Mr.
Taylor locates the rock. This barge drew but Si feet; the water had
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risen from 1 to 2 feet with the flood tide. The measurements all
around the boat as she lay for two weeks upon the rock showed abun-
dance of water; and until four days before this accident, no such
obstruction was known to anyone. The only known danger in
going even further to the westward was that of running upon mud
flats, as the libelant's witness Lewis states. The rock, Mr. Taylor
says was a boulder, its highest part feet below low water. The
dredger says that it was not a boulder, but a detached piece; and but
for this unknown rock there was plenty of water for the barge any-
where from Morris dock to the westward of the 9-foot contour line.
The mooring of so many vessels side by side along Morris dock, was
evidently based on the changed conditions of navigation, the west-
ward extension of the channel, and the practice of boatmen to go fur-
ther to the westward than formerly in consequence of the great
changes in the bottom by dredging. Mr. Taylor states that in No-
vember, 1894, and November, 1896, the government had dredged a
channel 10 feet deep at low water to a line within 10 feet of where
he locates this rock; and that in the survey of 1896 (Exhibit 10) the
12-foot contour line runs close to the east side of the rock, as he
locates it, and the 9-foot contour line a little to the west of it. The
rock was evidently then unknown to him. This 12-foot contour line
is about 240 feet west of Morris dock and the 9-foot line about 250
feet west of the dock. It is therefore too much to say that ordinary
prudence required the Belle to keep in the old channel course as
though no dredging had been done.
The only remaining question is, did the Belle negligently depart

excessively from the old channel? She had three boats in tow in
Indian file, on short hawsers, and heavily loaded. They were liable
to sway a little to port or starboard. The weight of evidence is
that the barge Rose did not go more than 50 feet· outside of the
moored vessels, even if so much. The libelant's witness Lewis esti-
mates the distance as only 25 or 30 feet; so that the moored vessels,
if the latter estimate is correct, must have occupied more than 150
feet of the water way. The master's estimate of 50 feet does not
differ materially from the distance derived from Mr. Taylor's location
of the rock; for if the lines of the barge, which was 108 feet long by
nearly 32 feet wide, be carried back along her actual course from
Taylor's location of the rock, so as to be abreast of Morris dock, it will
be found from Exhibit 10 that the easterly side of the barge would be
a little less than 200 feet from the north end of the dock. There is no
doubt that the moored vessels took up 150 feet of the water way; so
that the distance of the Rose as she passed them would be less than
50 feet. I cannot find it unreasonable or imprudent in the Belle,
with such a tow, and going with the tide probably 5 or 6 miles an
hour, to allow a margin of 40 or 50 feet from the moored vessels, in
the absence of any knowledge among boatmen of any obstruction, and
the previous practice of boatmen to go even further to the westward.
The libel should be dismissed with costs.
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GRA:NT v. LOWE.
(CIrcuIt Court of Appeals, Eighth Circuit. October 24, 1898.)

No. 1,051.
1. ApPEAL-l<'INAL ORDER.

An order setting aside a sale of the property of a corporation made In
disregard of an injunction issued in the same suit is a final order, from
which an appeal lies.

2. CORPORATIONs-Surr BY STOCKHOLDER FOR DISSOLUTION-FRAUDULENT CON-
VEYANCE BY CORPORATION PENDENTE LITE.
In a suit by a stockholder against the corporation and other stock-

holders and directors to wind up and liquidate the affairs of the corpora-
tion on the ground of its insolvency, an injunction was issued restraining
the corporation from making a threatened sale of its property. Not-
withstanding such injunction, the corporation sold and conveyed its
property to other defendants, who were stockholders and in control of
Its affairs, for an inadequate consideration. On a showing of such fact,
the court set aside the sale, and ordered the property reconveyed. The
grantee reconveyed the property, but on the same day took a mortgage
from the corporation thereon. Held, that such facts justified the court
In finding that the action of the defendants was in pursuance of a fraud-
ulent scheme to give a preference, and to defeat the distribution of the
property by the court according to law in pending suit, and In setting
aside the mortgage, and refusing to decree a lien on the property in favor
of tbf! mortgagee for the amount paid by him on the previous sale.

Appeal from the Circuit Court of the United States for the District
of Minnesota.
From the record in this case It appears that on and prior to January 4,

1896, an action was pending in the circuit court of the United States for the
district of Minnesota against the Pioneer Threshing Company, a :\Iinnesota
corporation, and against Donald Grant, the appellant, and certain other
persons, who were either stockholders or directors of the threshing com-
pany, the object of which was to restrain the defendants, as stockholders
and dIrectors of the threshing company, from making a certain unlawful and
fraudulent disposition of the corporate property which was at the time
threatened, and to wind up and liquidate the affairs of the corporation on
the grouhd of Its insolvency. The action in question was commenced by
Henry B. Lowe, the appellee, who was also a stockholder of the threshing
company, and in said suit an Injunction had been obtained on December
5, 1895, against the defendants, restraining them from buy ing the stock of
certain shareholders of the threshing company, and paying for the same by
a conveyance to them of the plant, machinery, and assets of said company,
and from granting a perpetual and exclusive shop right to manufacture cer-
tain articles under certain patents belonging to the threshing company, which
was the wrongful act complained of, and threatened to be done by the de-
fendants. 70 Fed. 646. Notwithstanding the pendency of such suit and said
injunction, the defendants therein, who were at the time in control of the
corporation, on January 4, 1896, not only granted a perpetual shop right to
manufacture articles under said patents within the state of Minnesota, but
also sold all the property of the corporation, consisting of personalty and
realty, to one George W. Frey, who was a stockholder of the company, for
the sum of $5,000. The realty thus sold was conveyed by the Pioneer
Threshing Company, by direction of said Frey, to Donald Grant, the appel-
lant, who was also a stockholder of the threshing company. The court in
which said suit was pending, on being advised of the aforesaid sale, made
an order, on January 31, 1896, directing that the sale be set aside and an-
nulled, and commanding that the property sold and conveyed as aforesaid
be immediately restored to the threshing company. No appeal was taken
from this order, but, In pretended compliance therewith, Grant conveyed the
real property which he had acquired to the threshing company by a quit-
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