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ary 11th, that the premium had not been paid until after the de-
faleation; and on January 20th the defendant tendered a return
of the premium, and disavowed the bond. We can see nothing in
these facts upon which to hold that the defendant had estopped
itself from the defense of fraud in obtaining the renewals. An
estoppel may arise when a party with knowledge of facts consti-
tuting a defense misleads the other party to his injury into believ-
ing that the defense will be waived. In insurance cases the doc-
trine has been liberally extended, particularly with respect to formal
proofs and technical forfeitures; but to say, in a case of suretyship
for a cashier, that an examination of the bank’s books, in order to
see if there was really a loss from dishonesty, and a full examina-
tion of the circumstances attending the defalcation, are a waiver
of all defenses against the validity of the bond, would be reversing
the maxim that a surety is entitled to be treated at least with good
faith and fairness. There was no evidence that, because of the
efforts of defendant’s agent to ascertain the exact loss, and his
efforts to capture and arrest Pulliam, or to get a settlement from
Pulliam’s friends, the bank was put to any worse position, or lost
any legal rights, or had any ground to say that it was induced to
do anything or to refrain from doing anything by the conduct
of the defendant’s agents to its injury. Upon an examination of
the whole case we do not find any reversible error.

It may be said that some of the trial judge's comments upon the
testimony exhibited his impressions as to the weight of the evi-
dence, and the leaning of his opinion on the questions of fact, and
that he discussed rather freely to the jury the duties of the officers
of a bank in the management of its affairs. These remarks were
such as to invite criticism from the party against whom they bore,
but they do not amount to legal error, as, in the end, the facts
were fairly left to the jury to decide. Affirmed.

UNITED STATES GLASS CO. v. MATHEWS et al
(Circait Court of Appeals, Fourth Circuit. November 1, 1898.)
No. 247.

1. RELEASE OF SURETY—ALTERATION OF INSTRUMENT.

Sureties on a bond conditioned for the payment of royalties called for
by a contract of license are not released by an alteration of such contract
which can in no way atfect the obligation of the bond, though made with-
out their knowledge.

2. BAME—ALTERATION OR COLLATERAL AGREEMENT.

After the execution of a contract of license for the use of certain pat-
ented machines, which provided that the licensor should furnish addi-
tional machines if called for, by agreement between the parties a type-
written slip was pasted on the margin opposite the provision relating to
the additional machines, which read: “Said machines to be shipped sald
licensee within 30 days after written notice Is given to licensor.” Held,
that such slip did not constitute an alteration of the original contract
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affecting a surety, but was simply a memorandum of a subsequent and
collateral agreement. 81 Fed. 993, reversed.

In Error to the Circuit Court of the United States for the District
of West Virginia.

The United States Glass Company, a corporation of Pennsylvania, the
plaintiff in error, herein called the *‘licensor,” being the owner of patents for
the manufacture of glassware, executed a written agreement called a “li-
cense,” dated November 22, 1892, by which it licensed the West Virginia Flint
Bottle Company of Central City, a West Virginia corporation, herein called
the “licensee,” to use six machines to be furnished by it, the licensee to pay
$125 per month royalty for each of the six machines, with the right to the
licensee to call for as many additional machines as it deemed expedient,
paying therefor at the rate of $100 per month for each of the additicnal ma-
chines, the licensee agreeing to give a bond satisfactory to the licensor in
double the amount of the royalty on said six machines for one year. Ac-
cordingly, a bond dated November 30, 1892, was executed by H. G. Mathews,
L. H. Cox, L. A. Cross, George McKendree, and Z. T. Vinson, to the United
States Glass Company, in the penalty of $18,000, the condition of which was
that the West Virginia Flint Bottle Company of Central City would “well
and truly pay to the United States Glass Company the license fee or royalty
as and at the times provided for in the license from the said United States
Glass Company to the said West Virginia Flint Bottle Company, said license
being hereto attached.” L. H. Cox was the president of the West Virginia
Flint Bottle Company, and L. A. Cross was its secretary, and signed the bond
as sureties. The six machines were furnished by the plaintiff, and operated
by the licensee for twelve months. No additional machines were called for.
The licensee having failed to pay the royalty on the six machines furnished,
the license was terminated under its terms, and this suit was entered upon
the bond. The sureties pleaded non est factum, and by agreement a jury
trial was waived, and the case tried before the court. The court made a
special finding of facts, and entered judgment for $7,541.50 against Cox and
Cross, and ruled that the other defendants, Mathews, McKendree, and
Vinson, were not liable because of the facts found with regard to a type-
written memorandum pasted upon the license after the bond was executed,
the memorandum having been made by the licensor upon the suggestion
of Cross and Cox, but without the knowledge or consent of Mathews, Mec-
Kendree, or Vinson. The special finding of facts is that the licensor and
the licensee executed the license on November 22, 1892, and on November
30th the suretles signed the bond, with the license attached, and after-
wards Cross, the secretary of the licensee, by direction of Cox, its presi-
dent, at the end of the paragraph of the license which gave the licensee
the right to call for as many additional machines as it might “deem ex-
pedient at the royalties, fees, and conditions herein mnamed, which the
licensor hereby agrees to furnish according to the stipulations herein con-
tained,” interlined in lead pencil the words, “Said machines to be shipped
to said licensee within thirty days after written notice is given to said
licensor.” After so interlining the paper in pencil, it was mailed on Decem-
ber 8, 1892, to the president of the licensor, with a request to make the
interlineation in ink. He did not do so, but had the pencil interlineation
typewritten upon a separate slip of paper, which he pasted on the margin
of the paper opposite the interlineation, and so as to cover it. This was
done after the bond had been signed, and after the other sureties had de-
livered it to Cox to be by him delivered to the plaintiffs. Cox said nothing
about it, because he thought it would not affect the liability of the sureties.
The court ruled upon these facts that in law®they constituted an altera-
tion which released those sureties who did not consent, and that Mathews,
McKendree, and Vinson, not having consented, were discharged, and judg-
ment was entered In their favor. 7This ruling of law was excepted to by
the plaintiff, and the writ of error brings it here for examination.

Henry M. Russell, for plaintiff in error.
John H. Holt, for defendants in error.
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Before GOFF and SIMONTON, Circuit Judges, and MORRIS,
District Judge.

MORRIS, District Judge (after stating the facts). The ruling of
the court below proceeds npon the ground that there was an alteration
" of the contract for the performance of which the defendants were
sureties, which alteration, being made without their consent, dis-
charged them. Tt is to be noticed, first, that the supposed alteration
was not in the bond itself. The bond sued upon in this case is a sep-
arate and distinct instrument of writing from the license, and, the
alteration not being in the instrument which they signed, it cannot
be denied by the defendants that the instrument which they signed
remains just as it was when they signed it. This case does not, there-
fore, belong to the class where a signed paper is altered without the
knowledge of the signers,—an act which the law most severely con-
demns. It is said, however, that, the license having been attached to
the bond, if there was an alteration of the license by the parties to it,
there was an alteration of the bond. It should be noticed, however, that
by the condition of the bond the sureties do not become bound for the
fulfillment of all the terms and conditions of the license, but only to
pay the license fee or royalty as and at the times provided for in the 1i-
cense. The license itself is a very complex and artificially drawn in-
strument, covering five pages of print in the record. It has many stipu-
lations with regard to the use of the patented machines and their
surrender, for renewals of the license and many other matters, but
the guaranty of the sureties had only to do with the payment of the
royalty, and nothing to do with any of the other provisions and stip-
ulations, while the alleged alteration of the license had nothing to do
with the stipulations as to the payment of the royalty. It is only by
the most strained and improbable theory of possible consequences
that it can be suggested how the supposed alteration in the license
could ir any wise affect the sureties who made themselves liable only
for the payment of the royalty, or in any way increase or diminish the
amount they might be called upon to pay. This case does not, therefore,
turn upon the law applicable to instruments which have been altered
without authority from those signing them, but upon the law with
regard to the liability of sureties. This liability, it is true, is always
strictissimi juris, and not to be extended by implication beyond the
scope of the words of the surety’s engagement; and where the surety’s
liability under the instrument signed by him is dependent upon an-
other instrument, and the latter is rendered void, or materially altered,
the instrument signed by the surety is also discharged. Miller v.
Stewart, 9 Wheat. 681-706. On grounds of public policy very slight
alterations of negotiable paper are held to be material, and any change
of date or amount or rate of interest or place of payment is held to
discharge parties to the ostrument upon the ground that they are
material alterations. Wood v. Steele, 6 Wall. 80. Commercial in-
struments of the class which pass from hand to hand are, on grounds
of public policy, most zealously protected from spoliation. But, even
with regard to a promissory note, it was held in Mersman v. Werges,
112 U. 8. 139, 5 Sup. Ct. 65, that the addition of the signature of a
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surety to a promissory note, though in the form of a joint promisor,
without the consent of the maker, does not discharge him. The
ground of the decigion in that case was that neither the liability of the
maker of the note, nor the effect of a mortgage given to secure it,
was materially altered by the added signature. It appears to us,
in the present case, that by no possibility could the words alleged to
have been added to the license have varied the liability of any of the
parties in any of the matters to which the bond had reference. The
added words had no more to do with the liability of the sureties under
the bond than if, by a subsequent memorandum, it had been stipulated
that the additional machines should be painted a particular color, or
be shipped by a particular railroad.

This brings us to what we consider to be the decisive point in the
present case, namely, that the memorandum pasted on the license was
not in law an alteration of the license attached to the bond. If the
parties to the license after its execution had indorsed on its outside
cover the words, “The additional machines are to be shipped to said
licensee within 30 days after written notice is given to the licensor,” in-
tending the indorsement as a memorandum of a subsequent agreement
between them, it could hardly be contended that there had been any
alteration of the license. What was done was that on the margin of
the clause of the license treating of additional machines there was
pasted a separate slip of paper, on which was typewritten, “Said ma-
chines to be shipped said licensee within 30 days after written notice
is given to licensor.” This was a memorandum outside of the paper.
It was evidence of an independent collateral agreement between the
parties to the license, making more definite one of the clauses of the
license, but not in any way a change or alteration of the license, and
did not remotely touch any of the provisions the performance of which
the sureties had guarantied. It did not substitute a new agreement
for an old one; it made no variation in the dbligation or liability of
the sureties, and was simply a memorandum pasted upon the agree-
ment with reference to a matter which did not concern the sureties,
and which left the original agreement intact. Smith v. U. S, 2 Wall.
219-237; Wehr v. German Congregation, 47 Md. 177-190; Bank v.
Hyde, 131 Mass. 77.

The case of Bank v. Hyde, above cited, is pertinent. The holder of
a promissory note made a memorandum on the back that after a cer-
tain day the interest would be less than that stated in the body of
the note. This was done by agreement between the maker and the
holder, without the knowledge of the surety. In a suit against the
surety the court was asked to rule that a change in the rate of inter-
est was a change in the contract, and that the indorsement on the
note of this change was a material alteration of the note which dis-
charged the surety. The supreme court of Massachusetts held that
there had been no alteration, but a memorandum of an independent
collateral agreement, not injurious to any of the parties. The reason-
ing of the opinion puts the decision upon grounds of justice and com-
mon sense, and net upon mere technical quibbling, by which it has
sometimes happened that sureties have been held discharged. Upon
the facts found by the court in the present case, as we regard them,
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there was no dealing between the principal and creditor which changed
the liability of the sureties, and no alteration of the contract between
the principal and creditor; certainly no material alteration, such as
would discharge the sureties. Judgment reversed, and new trial
awarded.

* SMITH v. AMERICAN NAT. BANK.
(Cireult Court of Appeals, Eighth Circuit. September 12, 1898.)
No. 893.

1. EviDENCE—NEGOTIATIONS PRECEDING WRITTEN CONTRACT.

The circumstances out of which a written contract arose, and which
surrounded its execution, may be shown for the purpose of ascertaining
its. subject-matter, and the standpoint of the parties in relation to fit,
but not to vary the contract by addition or substitution. 1

2. FEDERAL COURTS—SEPARATE JURISDICTION AT LAwW AND IN ‘EQUITY.

By the constitution and statutes of the United States the jurisdiction
of the federal courts at law and In equity is separate and distinet, the
equity jurisdiction being limited, however, to cases where there is not
a plain, adequate, and complete remedy at law; and a suitor must
proceed in that forum which is appropriate to the case. If the remedy
at law I3 plain, adequate, and complete, whether the right to be enforced
is legal or equitable, the defendant has the right to trial by jury, and
the action must be at law; while; if the object and nature of the remedy
sought are equitable, he ‘has the right to have the case determined by
a court of equity, in which he can set up an equitable defense, which he
cannot do in an action at law, and of this right he cannot be deprived
at the option of the plaintiff. _

8 AcCTION—LEGAL OrR EQUITABLE—GROUNDS OF EQUITABLE JURISDICTION.

A case may be sustained in equity on a legal right if the object and
nature of the remedy sought are equitable, or where, though the right
may be clear at law, a court of law is not able to afford so complete,
adequate, or efficient and practical a remedy as a court of equity.

4. BAME—VI10LATION OF TrRUST—FoLLowIixg TrusT PROPERTY.

The owner of certain bonds and mortgages delivered them, indorsed
in blank by the payee, to a trust company, taking in return a certificate
of deposit for a certain sum, and a contract providing that full title to
the securities, with full power of disposition, should vest in the trust
company, but by which it undertook for itself, its successors and assigns,
to judiciously handle the same, and to account to the other party for a
share of the proceeds above the amount of the certificate of deposit. The
trust company, in violation of this trust, transferred the securities to a
bank as collateral security for a past-due indebtedness of its own; the
bank, however, bhaving no knowledge of the trust. Held, that the bank

. took the legal title, and the only interest remaining in the cestui que
trust under the contract was an equitable one to enforce the right to the
accounting therein provided for against the bank as a transferee without
consideration, which interest would not support an action at law against
the bank for conversion.

In Error to the Circuit Court of the United States for the Western
District of Missouri. ,

Thomas G. Frost (Albert 8. Marley, on the brief), for plaintiff in
error.

Sanford B. Ladd (John C. Gage and Charles E. Small, on the brief),
for defendant in error, :



