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existence tel'IDinated. In such a case it would be nugatory to say
that a suit could not be instituted without first calling upon its
directors to take action in the premises. The judgment is reversed,
«nd the case remanded, with directions to overrule the demurrer.

=

OLD COLONY TRUST CO. v. DUBUQum LIGHT & 'TRACTION CO.
(DOANE et aI., Interveners). .

(Circuit Court, N. D. Iowa, E. D. October 28, 1898.)
I. FRAUDULENT REPRESENTATIONS - MATERIALITy-STATEMENT 011' FACT OIl

OPINION.
A false statement as to the past earnings of a street railroad, made by

a purchaser ot the road to the owners of another line to Induce a con-
801l"-ation, Is not a mere statement of opinion, but a representation of
tact.

I. SAME-RIGHT TO REI,Y OIII REPRESENTATIONS.
A party In making a contract has a right to rely on a statement made

by the other party as toa matter within the latter's knowledge, where
the only other inf·ormatioIl. obtainable would be a statement of another.

8. SAME-SfATEMENT 011' INTENTION.
A statement by the purchaser ot a street railroad that, in carrying out

its plan of reorganization, It intended to, and would, place the line In
first-class conditi9n, made to the owners of another line to Indllce a con-
solidation of the two, Is not only a promise, but also a representation of
an existing fact, as to Its intention, which authorizes a rescission of the
contract of consolidation by the other parties, where the promise is not
only not but It Is shown that the promisor had no such Intention
at thl:! time.

" RESCISSION Oll' CONTRACT-FRAUD-RIGHTS AS AGAINST TRANSII'EREE.
Where a corporation of another state purchased the property of an In-

solvent street-railroad company, and organized a new company for Its
management, the officers and directors of which were all employ1is of
the foreign corporation, nonresidents of th.e city where the property was
situated, and without financial Interest therein, the new company, which
also took title to a second railway line through a contract made by the
foreign corporation,' and induced by its fraud, stands in no better position
to resist a suit for the rescission of such contract, and a recovery of the
property thereby conveYed, by the parties defrauded,than does the for-
eign corporation.

I. CORPORATIONs-I:3UJT BY STOC\l:HOLDERS-RIGHT TO MAINTAIN.
Where a contract for the transfer of the property of a street-cailroad

company was made by the stockholders Individually, a suit for Its rescis-
sion on the ground of fraud may be maintained by them in their own
names, joining the corporation as a defendant; and when such relief 1&
invoked by petition of intervention In a federal court in a pending SUit,
of which the court already has jurisdiction, It Is not necessary to make the
allegations required by eqUity rule 94.

e. EQUITy----'LACHES TO BAR RELIEII'.
Laches, to bar relief in equity, is not a mere matter of time, Ilke lim-

itations, but rather a question of the Inequity of granting the relief, by
reason of some cbange In the condition or situation of the parties or
property since the suit might have been brought.

f. RESCISSION OF CONTRACTS-NATURE OF RELIEII' GRANTED-POWER 011' COURT
OF EQUITY.
A corporation purchased a street railroad, and organized a new company

to hold and operate it. It also procured the conveyance to such com-
pany of a second line of road by means of fraudulent representations
made to its owners, and the company Issued bonds secured by mortgage
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on the consolidated lines. On a bill filed by the former owners of the
second line, it was determined that, as against the company and the cor·
poration guilty or the fraud, they were entitled to a rescission of the con·
tract by which the consolidation was effected. Held, it appearing that
a reconveyance of the property would be Inequitable as against the bond-
holders, that the court had power to decree a rescission, but to require
the complainant to accept in lieu of the specific prop£rty a judgment for
its value against the corporation through whose fraud they were de-
prived of it.

. Submitted on issues presented by the bill filed by the interveners,
and the answers thereto.
Runnells & Burry and Powers, Lacey & Brown, for complainant.
J. C. Harper and Henderson, Hurd, Lenehan & Kiesel, for inter-

veners.
Eugene H. Lewis, for General Electric Co.
James S. Oummins, for Oscar H. Olson.
Glenn Brown, for defendant.

SHIRAS, District Judge. This case is now before the court upon
the issues arising upon the intervening bill filed by William H. Doane,
Lucius H. Bigelow, and Edward P. Griswold, who by order of court of
February 1, 1896, were allowed to intervene for the protection of their
rights in the suit brought by the Old Colony Trust Company, trustee,
against the Dubuque Light & Traction Company, for the purpose of
foreclosing a trust deed executed by the latter company, under date
of June 1, 1893, upon certain street-railway properties in the city of
Dubuque, Iowa, comprising what are usually called the Iowa Street
and the Eighth Street Lines. The first-named line is also called in
the evidence the Allen & Sweeney Line, from the name of the firm
that originally built the same. The title to this property passed to
a corporation created under the name of the Dubuqne Electric Rail-
way, Light & Power Company (which, for convenience, will be desig-
nated as the "Power Company"), which executed a trust deed upon
its property and franchise.s to the Bay State Trust Company, under
date of March 1, 1890, to secure its mortgage bonds to the amount of
$285,000. On May 5, 1892, a bill was filed in this court on behalf of
W. K. Richardson and others against the Power Company, the Bay
State Trust Company, and others, in which proceedings Horace Poole
was appointed receiver of the Iowa Street Line; and on December 7,
1892, the Bay State Trust Company filed its cross bill, as trustee, ask-
ing a foreclosure of the trust deed executed to it, on the ground that
the Power Oompany had defaulted in the payment of the interest on
its mortgage bonds; and on the 19th of January, 1895, a decree was
entered foreclosing the trust deed, and ordering a sale of the property
covered thereby. Prior to the appointment of the receiver, in May,
1892, the Power Company had become indebted to the Thomson·
Houston Company and the Edison Electric Company for supplies fur·
nished in equipping and maintaining its line; and when these com-
panies were merged into the General Electric Company, in June, 1892,
the latter company became thereby a heavy creditor of the Power Com-
pany, and, being thus interested, it undertook the reorganization of the
property, which was rendered necessary by the impending foreclosure
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of the trust deed to the Bay State Trust Company. The conduct of
the work of reorganization .was intrusted to B. E. Sunny, who had
belil.n from the latter part of the year 1889 the Western manager of
the Thomson-Houston Company, and who, when that company was
merged into the Genera] Electric Company, became the Western man-
ager of the last-named company. Mr. Sunny testifies that after the
receiver was appointed, in May, 1892, and with a view to reorganizing
the property:
"We ascertained about the outstanding obligations of the property, and

communicated with a number of the creditors, to find out on what basis
their claims could be handled. We also made an arrangement with the
people representing the holders of first mortgage bonds, by which a reor-
ganization could be carried through, and the property put on a good finan-
cial basis; and those efforts at reorganization resulted in an agreement
between the bondholders of the Power Company and the Thomson-Houston
Electric Company and a trust company in Boston."
This agreement, which bears date August 31,1892, recites:
That the Power Company is in the hands of a receiver. "That the Elec-

tric Company proposes to reorganize said railway company, and put its
property in first-class repair and condition, including the addition of such
machinery and apparatus as may be needed, at a cost of more than $50,000,
provided the property is sold by the receiver, and can be purchased at a
price that will warrant such an expenditure, and the bondholders will assent
to a cancellation of the present first mortgage bonds they hold, and take in
lieu thereof bonds of the reorganized company, as hereinafter set out."
And thereupon the bondholders agreed to unite with the trustee

in obtaining a decree of sale upon the foreclosure of the trust deed
to the Bay State Trust Company, and to place their bonds in the
hands of the Old Colony Trust Company for exchange for the new
bonds to be issued; the Electric Company agreeing to bid at the
foreclosure sale an amount sufficient to cover the bonds, the prior
liens, and the costs and expenses, and, if it became the purchaser
at the sale, to immediately organize a new company to take the
property, which new company was to authorize an issue of bonds
to the amount of $400,000, to be securt::d by a mortgage on the
property, present or after acquired, of the company, of which issue
$100,000 were to remain in the hands of the trustee, to be certified
and used only for improvements or' betterments, or in the purchase
of other railway property, and the remaining $300,000 were to be
certified and used-First, in retiring the old issue of bonds, dollal'
for dollar; and, second, the balance left after payment of the old
bonds was to be delivered to the Electric Company in payment of
claims held by it against the Power Company, in payment of the
repairs, improvements, and extensions necessary to put the pur-
chased property in good working order and condition, and in pay-
ment of such other creditors of the Power Company as the Electric
Oompany might name. In pursuance of this plan of reorganization,
as already stated, the Bay State Trust Company :filed its bill praying
for a foreclosure of the trust deed held by it; and on the 19th day
of January, 1893, a decree of foreclosure was entered in this court,
under which the property was sold at master's sale on March 1,
1893, the sale being approved by the court on April 12, 1893; and
the receiver, under an order of court entered April 29th, delivered
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up possession of the property to the Old Colony Trust Oompany
on 1, 1893. In order to complete the plan of reorganization
which had been entered into by the bondholders, the General Elec-
tric Company, and the Old Colony Trust Company, it was further
necessary to organize a new corporation at Dubuque to undertake
the management of the property, and to execute the new bonds and
trust deed which. were to be delivered to the Old Colony Trust
Company. To that end, James S. Cummins, the attorney at Chicago
of the General Electric Company, and B. E. Sunny, came to Dubuque
on May 3, 1893. Mr. Cummins testifies that he brought with him,
already prepared, the articles of incorporation of the Dubuque
Light & Traction Company, the trust deed, the by-laws, and the
resolutions, necessary to perfect the transfer of the property; that
he filed the articles of incorporation in the office of the recorder of
Dubuque county; that he was then notified by Mr. Sunny that a
deal had been made by him with Messrs. Doane, Bouton, Griswold,
and Bigelow with regard to the Eighth Street Line; and that he
took no further steps towards completing the organi7.ation of the
Traction Company until after the return of the parties to Chicago
on the night of May 3d. From the evidence it appears that Messrs.
Doane, Griswold, and Bigelow had come to Dubuque to look after
their interests in the Eighth Street Railway, which extended along
Eighth, Hill, Third, and other streets, and formed the only line
running up the bluffs which extend along the western portion of
the city of Dubuque, and was managed by a corporation known as
the Eighth Street & West Dubuque Street-Railway Company. This
property had been in the hands of a receiver, but at the time named.
to wit, May 3,1893, was practically owned by the interveners herein,
Messrs. Doane, Griswold, and Bigelow, 'who, as already stated, had
come to Dubuque for the purpose of re·equipping the road, and en-
deavoring to put it on a paying basis. Finding these gentlemen
at Dubuque, Mr. Sunny approached them with a proposition to
combine the two lines of railway, and after a conference of some
hours' duration an agreement was reached to the effect that the
interveners were to sell to the Dubuque Light & Traction Company
the Eighth Street Line, and to take in payment bonds to the amount
of $35,000 and stock to the amount of $70,000 in the Traction Com-
pany; and thereupon the parties went to Chicago on the night of
May 3d, and on May 4th a written agreement was entered into be-
tween Oscar H. Olson and Messrs. Doane, Bigelow, Griswold, and
Bouton, whereby the latter-named parties agreed to sell to Olson
the entire issued stock of the Eighth Street Railway, and to receive
in payment $70,000 of full-paid common stock, and also 35 of the first
mortgage bonds of the Dubuque Light & Traction Company, of
$1,000 each, bearing date June 1, 1893, and secured by first mort-
gage upon all of the property then held by the Old Colony Trust
Company under its purchase of the property of the Power Com-
pany, and upon after-acquired property, which would include the
property of the Eighth Street Line (except the power-house realty),
to be thereafter transferred to the Traction Company; the total
issue of first mortgage bonds to be $400,000, of which all in excess
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of $300,000 were to be issued in accordance with the provisions of
the deed of trust for after-acquired property or permanent better-
ments. Under the same date a further agreement in writing was
entered into between the General Electric Company and Messrs.
Doane, Bigelow, Griswold, and Bouton, wherein it was recited that:
"Whereas, the said Electric Company is largely Interested In the property

formerly owned by the Dubuque Electric Railway, Light. & Power Company,
and has, by virtue of an agreement with the bondholders thereof, control
of the reorganization thereof, and has in pursuance of such agreement or-
ganized the Dubuque Light and Traction Company, which is desirous of pur-
chasing the property of the Eighth Street and west DUbuque Street RaHway
of Dubuque, Iowa, a corporation under the laws of the state of Iowa; and
whereas, a contract has this day been entered into between one O. H. Olson
and said parties of the second part: Now, therefore, in consideration of
the premises, and the agreements on the part of the parties of the second
part, the said Electric Company guaranties the delivery of the bonds and
stock, and the performance of the other conditions of the agreement, on the
part of said Olson, as therein provided."
It may be here said that it is not questioned that Olson had no

personal interest in the property that was being dealt with, and
he acted as the representative or alter ego of the Electric Company;
and therefore he need not be further referred to, as the Electric
Company assumed the responsibility for all action taken in his
name. So, also, it appears that C. B. Bouton's interest has been
purchased by Mr. Griswold; and hence he is not interested in the
litigation now pending, and did not become a party to the inter-
vening petition filed in this case.
From the record it further appears that substituted articles of

incorporation of the Dubuque Light & Traction Company were
adopted and filed for record in the recorder's office at Dubuque
under date of May 31, 1893; the board of directors being com-
posed of George K. Wheeler, W. J. Ballard, James S. Cummins, and
John L. Martin; Mr. Wheeler being the president of the company,
and Mr. Cummins acting as secretary. Mr. Wheeler testifies that
from 1893 to 1897, both inclusive, he was chief engineer of the
General Electric Company. Mr. Ballard testifies that since June 1,
1892, he has been, and is, collection manager of the Electric Com-
pany. Mr. Martin testifies that from June 1, 1892, to January 1,
1894, he was manager of the Central Station lighting department
of the Electric Company at Chicago. And from the record it ap-
pears that Mr. Cummins was in charge of the legal business of that
company at Chicago. None of these gentlemen resided in Dubuque,
and it does not appear that they had any actual pecuniary interest
in the Dubuque Light & Traction Company; and as it further ap-
pears that by resolution of the board of directors of the Traction
Company, dated July 20,1893,4,550 shares out of the total of 6,000
shares of the capital stock of the Traction Company were issued to
the Electric Company, it is entirely clear that the Traction Com-
pany was wholly and completely under the control of the Electric
Company. It further appears that in carrying out the plan of reo
organization a trust deed dated June 1, 1893, was executed by the
Traction Company, conveying to the Old Colony Trust Company all
its property, then owned or after acquired, in trust to secure its
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is!'JUe of $400,000 of bonds, payable in 17 years from date; it being
provided that upon a failure to pay the interest maturing on said
bonds the trustee could declare the whole amount of the bonds to
be due, and enforce payment thereof by a foreclosure and sale un-
der the trust deed. The bonds thus provided for were issued, and
$35,000 thereof were delivered to Messrs. Doane, Bigelow, and Gris-
wold upon the completion of the sale of the Eighth Street Line, the
transfer of which was made to the Dubuque Light & Traction Com-
pany on September 11,1893. This company failed to make payment
of the first year's interest on the bonds, the coupons coming due
December 1, 1893, and June 1, 1894, being left wholly unpaid;
and thereupon, on December 1, 1894, the Old Colony Trust Com-
pany filed the present bill against the Dubuque Light & Tl'action
Company, declaring the whole of the mortgage debt to be due;
praying a decree for the foreclosure of the tl'ust deed, and a sale
of the mortgaged property; averring that the Traction Company
was insolvent, that the security was inadequate, that the property
was in bad condition, and that a receiver should be appointed to
take charge thereof. To this bill the Traction Company, being
the defendant thereto, entered its appearance on December 1,
1894, an.d consented to the appointment of a receiver, which appoint-
ment was forthwith made; and thereupon the defendant company
filed its answer, confessing the material allegations of the bill, and
consenting that a decree of foreclosure should be entered as prayed
for. On January 27, 1896, leave of court having been obtained to
that end, Messrs. Doane, Griswold, and Bigelow intel'vened in the
case, and filed their petition praying for a rescission of the contract
and transfer whereby the property of the Eighth Street Line was
conveyed to the Dubuque Light & Traction Company, on the ground
that such transfer had been procured through false statements
and practices on the part of the General Electric Company and its
officers and agents. To this intervening petition the Old Colony
Trust Company, the Traction Company. the General Electric Com-
pany, Oscar H. Olson, and the Eighth Street & West Dubuque
Street-Railway Company were made defendants, and all have an-
swered the petition, save the Eighth Street Company. Upon the
issues thus arising a very large amount of evidence has been taken,
and upon an abstract thereof, and after full argument, both oral and
in writing, the questions necessary to a disposal of the intervening
petition have been submitted for decision.
In the intervening bill filed herein it is averred that, in ordel'

to induce Messrs. Doane, Bigelow, Griswold, and Bouton to sell the
Eighth Street Line, the General Electric Company represented to
them that, by virtue of an agreement with the bondholders of the
Power Company, it had organized the Dubuque Light & Tmction
Company, and had arranged for the transfer to the Traction Com-
pany of the property formerly owned by the Power Company. and
for the execution of a mortgage or trust deed, already drawn, cover-
ing said property, as well as all after-acquired property. to secure
a total issue of $400,000 of first mortgage bonds of said Traction
Company, with 6 per cent. interest, payable semiannually; that, of
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this total issue of bonds, $100,000 were to be issued, in accordance
with the terms of the mortgage, in payment for after-acquired
property or permanent betterments: that, of the remaining $300,-
000 of bonds, so much thereof as was necessary was to be used in
retiring the honds of the Power Company, and the balance, being
in :the .neighborhood of $100,000, was to go to the General Electric
Company, and in consideration thereof that company was to expend
$50,00001' more in new equipment, improvements, betterments, and
extension of the Traction Company's property, and in putting the
same in first-class working order; that the Iowa Street Line had
been in the hands of a receiver for the period of about one year, and
that during that time the receipts of the receiver from the prop-
erty had been sufficient to pay all the expenses of operating and
maintaining the property, including receiver's expenses, and leaving
a net balance large enough to pay a year's interest, at 6 per cent.,
on the proposed issue of $300,000 of bonds; and that if the proper·
ties of the Iowa and Eighth Street Lines were combined, and put
in first-class condition, and relieved from the expenses of a receiver·
ship, the Traction Company, operating the same, would be certain
to earn the interest upon its bonds, and would shortly be able to
pay a dividend on its stock. It is further averred that, relying
upon these representations, Mr. Doane and his associates transfer-
red the Eig1).th Street Line to the Traction Company, receiving there-
for $35,000 of bonds and $70,000 of the stock of the '.l'raction Com-
pany; that the several representations so made by the Electrio
Company and relied on by interveners were untrue; and that, hav-
ing been deceived and misled thereby, interveners are entitled to
rescind the contract whereby they conveyed the Eighth Street Line
to the Traction Company. The alleged misstatements of facts re-
lied on as grounds for rescinding the contract of sale of the Eighth
Street Line may be restated in the following form: (1) That the
net earnings of the Iowa Street Line while in the hands of the re-
ceiver, after payment of expenses of operating and maintenance,
including receiver's expenses, were sufficient to pay one year's in-
terest, at 6 per cent., on $300,000; that is, the net earnings of the
year would be equal to the sum of $18,000. (2) That as part of
the plan of reorganization of the. Iowa Street Line, undertaken by
the General Electric Company, that line was to be put in first-class
working order by the General Electric Company. (3) That, out of
the $100,000 to be delivered to the General Electric Company, that
company would expend at least $50,000 in new equipments, improve-
ments, betterments, and extensions. (4) That, out of the total is-
sue of $400,000 of bonds, $100,000 were to be reserved, and to be
issued, in accordance with the provisions of the trust deed, to the
Old Colony Trust Company.
The next question that naturally arises is whether these allega-

tions of fact are sustained by the proof; that is, does it appear that
these representations were in fact made to the interveners for the
purpose of inducing them to sell the Eighth Street Line, in order that
it might be combined with the Iowa Street Line, and pass under the
control and management of the Traction Company. It would sub-
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serve no good purpose to enter upon a discussion of the evidence
in detail. It is sufficient to say that the clear preponderance thereof
is with the interveners; and the court finds, as matters of fact, that
the representations as above stated were made to Messrs. Doane,
Bigelow, Griswold, ,and Bouton by the General Electric Company
for the purpose of inducing them to sell the Eighth Street Line, and
that the named parties were thereby induced to make sale of that
line in reliance upon the statements thus made them. With respect
to the truth or falsity of the representations, the evidence .. shows,
and the court so finds as matter of fact, that the earnings of the
Iowa Street Line while in the hands of the receiver were not suf-
ficient to pay a year's interest on $300,000 of bonds, at 6 per cent.,
after paying the expenses of operating and maintaining the same,
including the expenses of the receiver. And the court further finds,
as matter of fact, from the evidence, that the General Electric Com-
pany did not, as part of the reorganization of the Iowa Street Line,
put the same in first-class working order. And the court further
finds that the General Electric Company did not apply at least $50,-
000 out of the $100,000 of bonds issued to it in new equipment, better-
ments, or extensions of the Iowa Street Line. And the court further
finds, as a matter of fact, from the evidence, that the General Electric
Company wrongfully induced the Old Colony Trust Company to issue
to it a large part of the $100,000 of bonds that were to be reserved,
and misapplied them to its own use and benefit. With reference to
the statements made about the earnings of the Iowa Street Line
under the management of the receiver, it is contended on behalf of
defendants that these representations were of the natur,e of mere
puffing, or trade talk, upon which the interveners were not entitled
to rely as being anything more than the mere expression of opinion,
and, further, that the interveners should not have relied thereon,
but for their own protection should have made inquiry into the facts.
If the statements made had been with reference to the future earnings
of the road, to the effect that they would be large enough to pay a
named interest, the construction sought to be put thereon by the de-
fendants might be admissible, but such is not the case. The state-
ment made had reference to the past, not to the future. It was a
positive averment to the effect that the Iowa Street Line, while in
the hands of the receiver, had earned an amount sufficient to pay
all expenses, and to pa;y interest at 6 per cent. on $300,000. The
statement was not -made as the expression of a mere opinion or hope
or belief, either as to the past or the future, but was made for the
purpose of impressing upon the interveners the fact that the Iowa
Street Line had shown, under the receiver's management, an earning
capacity of the amount stated,-a statement which, if true, would
be of the most persuasive force in inducing the interveners to agree
to a combination of the Eighth Street and Iowa Street Lines; and
responsibility therefor cannot now be evaded on the theor;y that this
statement was merel;y idle puffing, not intended to be relied upon by
the parties to whom it was made. Neither is there merit in the sug-
gestion that the interveners had not the right to rely upon this state-
ment of fact thus made to them, because they might, by inquiry on

89 F.-51 .
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their own part,haveascertained what the actual fact was in this par·
ticular. Had the interveners undertaken to make inquiry about this
. matter, they would have been compelled to rely upon the statements
of the parties in charge of· the Iowa Street Line. There was not in
existence any record to which they could go for the information, and
it is not to be supposed that it would have been open to them to
make a search through the books and papers in the company's office
in order to ascertain the facts. The utmost that can be said is that
possib!y, if they had made inquiry at the company's office, the parties
in charge might have made a statement as to the fact of the earnings
of the line; but, if statements are to be relied on, why were the
interveners not justified in relying on the statement made them by
Mr. Sunny, acting as the agent of the General Electric Company?
Owing to; the intimate relation which the evidence clearly shows
existed between Mr. Sunny and the management of the Iowa Street
Line both before and after the appointment of the receiver, it is
manifest that this matter of the earnings of the line was one fully
within. his knowledge, but not equally open to the knowledge of
the interveners; and therefore it cannot be said that they were not
justified in relying upon the statement made to them.
With respect to the statements touching the improvements that

were to be made in carrying out the plan of reorganization of the
Iowa Street Line, it is claimed by defendants that these cannot be
deemed to be false statements, justifying a rescission of the contract
for the sale of the Eighth Line, because they were in the nature
of promises to be performed in the future, for which an action for
damages is the sole remedy. These representations, however, were
as to the then existing purpose and intent of the General Electric
Company with reference to the improvements that were to be made
in carrying out the plan of reorganization; and the falsity of the
statement lies in the fact that the evidence shows, not only that the
Electric Company did not make the improvements it had promised
to do, but that it did not intend to make them when the representation
waS made. Thus, in Edgington v. Fitzmaurice, 29 Law Rep. 479,
which was an action for damages on the ground of deceit or false
representations, it was said in the opinion of the court:
"It was argued that this was only the statement of an Intention, and that

the mere fact that an intention was not carried into eff'ect could not make the
defendants liable to the plaintiff'. I agree that it was a statement of In-
tention, but It is nevertheless a statement of facts."
In the concurring opinion of Bowen, L. J., in this case, it is said:
"A mere suggestion of possible purposes to which a portion of the money

might be applied would not have formed a basis for an action of deceit.
There must be a misstatement of an existing fact, but the state of a man's
mind is as much a fact as the state of his digestion. It is true that it is
very difficult to prove what the state of a man's mind at a particular time Is,
but, if It can be ascertained, it is as much a fact as anything else. A mis-
representation as to the state of a man's mind Is therefore a misstatement of
fact."
The main reliance of the defendant with respect to this branch of

the case is the claim that the General Electric Company did sub·
i!ltantially perform all that it it would perform in the
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way of putting the property into good order, and making additions
and improvements thereto. Briefly stated, the General
Company had represented to the interveners that it would put the
railway property into first-class working condition, and that there
should be left in the. hands of the trustee $100,000 of bonds, to be
used by the reorganized company for the future betterment, im-
provement, and extension of the property. By the procurement of
the General Electric Company the $400,000 of bonds have all been
issued and appropriated; $200,000 being applied to retiring the old
bonds issued by the Dubuque Electric Light & Power Company,
and $50,000 in the purchase of the Eighth Street Line, and expenses
connected therewith; thus leaving $150,000 of the bonds in the
hands of the General Electric Company. In addition thereto it
claims to hold notes to the amount of $12,385 executed by the Trac-
tion Company; and its contention is that these securities are its
property, as payment for its expenditures made on the property
covered by the trust deed to the Old Colony Trust Company. The
nature and extent of the expenditure actually made on the prop-
erty in the alleged performance of its representations and agree-
ments in that particular may be readily characterized from a few
facts which cannot be disputed: The possession of the property
was delivered up by Receiver Poole May 1, 1893, and the bill for the
foreclosure of the mortgage to the Old Colony Trust Company was
filed December 1, 1894. During this period of time the practical
control of the property, especially as to the repairs thereon, was
in the hands of the General Electric Company; and during fhis
time nothing was paid to the bondholders, either on principal or
interest. In the bill filed herein by the Old Colony Trust Com-
pany on the 1st day of December, 1894, it is averred that the
property is in bad condition; and the records of the case show
that the taxes had not been paid on the property, and, in order to
enable the receiver to keep the property going, the court was
obliged to authorize the issuance of receiver's certificates in the
sum of $5,000. Thus, the receipts of the road had been absorbed,
the taxes had not been paid, much of the current expenses had not
been paid, bonds to the amount of $150,000 had passed to the
Electric Company, together with $12,385 of the promissory notes of
the Traction Company; and the claim of the Electric Company is
that these securities, or the proceeds, had been used in paying the
expenses of reorganizing the Iowa Street Line, in paying certain
claims due from it, and in making repairs or betterments on the
roadbed and its equipment. In what is known as the "Reorganiza-
tion Agreement between the Bondholders," the Electric Company,
and the Power Company, in clause "b" of section 3 thereof, it is
expressly provided that the balance of $100,000 of bonds left after
retiring the bonds issued by the Power Company were to be deliv-
ered at par to the Electric Company in payment of the claims it
then held against the Power Company, and any moneys it might
advance for repairs, improvements, or extensions necessary to put
the property in good working order and condition, and in payment
of such other debts of the Power Company as the Electric Com-
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pany might designate. From this provision of this agreement, as
well.as from the verbal statements made to the interveners, the
purposes to which tbe proceeds of the $100,000 bonds were prop-
2rly applicable are made plain; and they certainly do not include
any expense or outlay incurred by the Electric Oompany in reorgan-
izing the company, the burden of which reorganization the Electric
Oompany had assumed. Yet, in accounting for the disposition of
the property of the Traction Oompany coming into its hands, the
Electric Oompany claims a credit for fully $13,000 paid to the Old
Colony Trust Company for trustee and attorney fees, and for the
attorney's fees in connection with the foreclosure of the Power
Oompany's mortgage,-,-expenses which surely cannot be rightfully
charged against the interveners, either directly or indirectly; and
yet if the Electric Oompany can thus absorb the proceeds of these
bonds, instead of applying the same to putting the railway prop-
erty into first· class order, the result is to lessen the value of the
property to which the bondholders must look for the payment of
their claims.
It is furthermore claimed on behalf of the Electric Oompany that

it has expended in repairing and impro\'ing the property the sum
of $64,253. The evidence shows that, instead of furnishing new
material such as was necessary to put the property into proper
condition, the Electric Oompany furnished second·hand machinery,
which had been discarded by the street·railway companies at Oin-
cinnati and Denver; and the facts developed in the evidence fully
justify the conclusion that, while much material was furnished
and work done, the street·railway lines in question were not put
into first·class order and condition', The representation made to
the interveners was that the General Electric Oompany would put
the Iowa Street Line into first·class order; but the contention now
is that the only obligation resting upon the Electric Oompany was to
furnish the articles described in a contract signed by the General
Electric Oompany and the Dubuque Light & Traction Company,
which bears date June 10, 1893, and for which the Traction Oom-
pany agreed that the Electric Oompany was to receive $50,000 of
the first mortgage bonds of the Traction Oompany, and notes of the
Traction Oompany to the amount of $12,385. The evidence shows
that this contract was prepared for execution on May 3, 1893,-
that being the original date thereof,-but when the deal with the
interveners was entered into, and the completion of the organization.
of the Traction Oompany was postponed, the signing of this equip-
ment contract was postponed until June 10th. The interveners
were left in ignorance, however, of the fact that there was a con·
tract already drawn up, to be signed by the General Electric Oom·
pany and the Traction Oompany,-the latter being officered by
employes of the Electric Oompany,-whereby the Electric Oom-
pany could claim payment for the repairs and improvements it
Was about to put on the property; disregarding the promise and
representation it had repeatedly made, that the Iowa Street Line,
as part of the reorganization plan, was to be put into first·class
working order. Under the arrangement and representations made
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to induce the interveners -to enter into the plan of combining the
two lines, the interveners were entitled to have the Iowa Street
Line put in first-class working order; to have at least $50,000 of the
bonds used in placing improvements, betterments, and extensions
upon the combined lines; and to have $100,000 of the total issue
of bonds left in the hands of the trustee, to be used in future for
improvements, or the purchase of other railway propert.Y. If these
representations had been carried out in good faith, no cause of com-
plaint would have existed on the part of the interveners; but, when
the interveners entered into the arrangement for the transfer of the
Eighth Street property, they were left in ignorance of the fact that
the General Electric Company had already arranged a contract to
be executed with its alter ego, the Traction Company, as soon as the
latter was organized, under cover of which it would claim that it
was entitled to demand payment from the Traction Company for all
the supplies and machinery it furnished, even though the major part,
if not all, of the same were required to put the line in good working
order, and that in payment for the equipment furnished it was to
receive $50,000 of bonds and $12,385 in promissory notes of the
Traction Company; thus imposing a burden on the property which
would probably render wholly valueless the stock which the interven-
ers had agreed to take in part payment of the property sold by them.
The evidence not only shows that the General Electric Company failed
to perform its agreement with respect to the equipment it was to
put on the line, but the fact that this equipment contract was al-
ready prepared and ready for execution when the deal was made
with the interveners, and after the deal was made the same was
executed, and is now relied on as the measure of the obligation rest-
ing on the Electric Company, justifies the conclusion that the com-
pany did not intend to perform the representations it made to the
interveners, but did intend, through the. control it exercised over
its own creation, the Traction Company, to do what the evidence
discloses has been done, to wit, to obtain the issuance of, and absorb
for its own benefit, all the bonds not needed to retire the old issue
of $200,000, and in return therefor to expend less than $70,000 in
furnishing repairs and equipment, much of which was second-hand
and of inferior value, and in the payment of some $12,000 of claims
existing against the Power Company. further discussion of the
evidence is needed to show that the facts proven bring the case
within the established rules governing; the rescission of contracts.
Thus, in Farrar v. Chu!,chill. 135 U. S. 609,10 Sup. Ct. 771, it is said:
"The general principles applicable to cases of fraudulent representation

are well settled. Fraud Is never presumed. and. where it is alleged, the
facts sustaining it must be clearly mad(, out. The representation must be
in regard to a material fact, must be false. and must be acted upon by the
other party In ignorance of its falsity. and with a reasonable belief that it
was true. It must be the very ground on which the transaction took place,
although It Is not necessary that it should have been the sale cause, If it
were proximate, immediate, and material."
In Plow Co. v. Carson, 18 C. C. A. 606, 72 Fed. 387, it is stated:
"Nothing is more deceitful than half the truth. This and many other like

misrepresentations made by the officers of the appellants were not mere
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exaggel'lltlons ot the value otthe stock or assets of this corporation. They
were fraudulent misrepresentations of ma,terial faets that were actually
within their knowledge, or that the appellee had a right to presume, from
their relation to the corporation, were within their knowledge. They con-
stituted fraud, resulted in damage, and. warranted the conclusion which the
master reached. A vendor who makes a false statement regarding a fact
material to the sale, either with knowledge of its falsity, or in ignorance of
its falsity, when, from his special .means of information, he ought to have
known it, and thereby induces his vendee to purchase, to his damage, is
liable -in an action at law for the damage the purchaser sustains through
the misrepresentation, or to have the sale rescinded in a suit in equity, at
the option of the purchaser."
The evidence in this case demonstrates that the representations

made to the interveners were material. They were concerning mat-
ters peculiarly within the knowledge of the General Electric Company.
They were made for the purpose of inducing the interveners to sell
the Eighth Street Line. The interveners had a right to rely thereon,
and did in fact rely thereon, and were thereby induced to sell the
Eighth Street Line. And it also is proven that the representations
so made were false, within the knowledge of the General Electrio
Company; and as it is proven that the Traction Company was or-
ganized by the General Electric Company for the purpose of carrying
out the purposes of the Electric Company, and its board of directors
was composed of employes of the Electric Company, and, further-
more, as it took the title to the Eighth Street Line through the con-
tract made by the Electric Company with the interveners, it follows
that it stands in ITO better position than the Electric Company.
It thus appears that, as against the Electric and Traction Com-

panies, the interveners have established a right to demand a rescission
of the contract whereby they were induced to transfer the Eighth
Street Line, unless some one or more of the matters of defense pleaded
by the defendants are of such a nature as to preclude the granting
of a decree of rescission. On behalf of defendants it is claimed
that relief cannot be granted, because the suit should have been in
the name of the Eighth Street & West Dubuque Street-Railway Com-
pany. The evidence shows that the misrepresentations were made
to Doane and his associates, who were the owners of the stock in
the Eighth Street Line; and the contract of May 4, 1893, which
is the one sought to be rescinded for fraud, was not signed by the
Eighth Street Company, but by Messrs. Doane, Griswold, Bigelow,
and Bouton, in their individual capacity.• Furthermore, the Eighth
Street Company is made a party to the suit, and therefore all the
parties who can possibly have an interest in the litigation are be-
fore the court. '.
These facts are a sufficient answer, also, to the point, made by

defendants, that the intervening petition and the proof do not Rhow
the facts necessary to be shown in order to enable a stockholder to
maintain a suit to enforce a right belonging to the corporation, under
the requirements of equity rule 94. The reasons leading to the adop-
tion of this rule are fully given in Hawes v. Oakland, 104 U. S. 450,
and Huntington v. Palmer, ld. 482; the purpose being to prevent
the wrongful exercise of the jurisdiction of the federal courts by
bringing a suit in the name of a stockholder when the jurisdiction
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could not have been invoked if the suit had been brought in the name
of the corporation. Jurisdiction in this case in this court had been
obtained by the filing of the original bill by the Old Colony Trust Com·
pany, and whether the intervention was made in the name of the
Eighth Street Company, or in the names of the stockholders, has no
effect whatever on the question of the jurisdiction; and the case is
clearly not one for the application of the rule in question, especially
in. view of the fact that the contract sought to be rescinded was not
made with the corporation, but with the stockholders personally,
and the corporation is made a party to the suit.
It is next contended on behalf of defendants that the delay in bring-

ing this suit for rescission amounts to laches which will defeat the
relief sought, and that it must beheld that the parties, by their
action, have affirmed the contract. The rule governing the defense
of laches is thus stated in Galliher v. Cadwell, 145 U. S. 368, 12 Sup.
Ct. 873:
"The cases are many In which this defense has been Invoked and con-

sidered. It is true that, by reason of their differences of fact, no one case
becomes an exact precedent for another, yet a uniform principle pervades
them all. They proceed on the assumption that the party to whom laches
Is Imputed .has knowledge of his rights, and an ample opportunity to estab-
lish them In the proper forum; that by reason of his delay the adverse
party has good reason to believe that the alleged rights llre worthless. 01'
have been abandoned; arid that, because of the change In condition or rela-
tions during this period of delay, It would be an Injustice to the latter to
permit him to now assert them. * * * They all proce'ed UpOIl the theory
that laches Is not, like IimitatlQn, a mere matter of time, but principally a
question of the Inequity of permitting the claim to be enforced,-an inequity
founded upon some change in the condition or relations of the propcliy or
the parties."

In Townsend v. Vanderwerker, 160 U. S. 171, 16 Sup. Ct. 258, it is
said:
"The question of laches does not depend, as does the statute of limitations,

upon the fact that a certain definite time has elapsed since the cause of
action accrued, but whether, under all the circumstances of the particular
case, plaintiff Is chargeable with a want of due diligence, in failing to in-
stitute proceedings before he did."

In this case it does not appear that the position or relation of
the General Electric Company, of the Traction Company. or of
the bondholders who exchanged the bonds of the Dubuque Electric
Light & Power Company for the bonds of the Traction Company
has been changed in any substantial particular during the period
that intervened before the petition for rescission was filed, in
January, 1896. So far as the owners of the bonds of the Power
Company are concerned, under the plan of reorganization, to which
they were parties, they had agreed to take in exchange for the bond:;;
of the Power Company an equal amount of the bonds of the 'frac-
tion Company, secured by a mortgage on the Iowa Street Line;
and if the Eighth Street Line is now freed from the lien of the
trust deed to the Old Colony Trust Company, and the bonds issued
to the interveners are returned for cancellation, together with a re-
payment of the expenditures made on the Eighth Street Line over
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and above the receipts therefrom, the original bondholders would
be as well off as though the transfer of the Eighth Street Line
had never been made. So far as the Electric and Traction Com-
panies are interested, it is not shown that their position or .relation
to the property has l)een changed by reason of any' delay on part
of the interveners in moving for a rescission of the contract. It is
not claimed that material evidence has been lost through the death
of any party connected with the transactions, and it does not ap-
pear, therefore, that any good reason exists for holding, on behalf
of the original bondholders, or of the Electric or Traction Com-
pany, that relief by way of rescission should be refused to the
interveners by reason of the fact that the petition for rescission
was not filed until in January, 1896; it appearing frow the evidence
that much time was necessarily occupied on part of the interveners
in endeavoring to ascertaintbe real condition of affairs. Neither
does the evidence support the claim that the interveners by their
acts affirmed the contract, thus indicating their election not to
rescind the same. The only matters relied upon as evidence of
affirmance are the fact that Mr. Doane was present at, and possibly
voted his stock at, a meeting of the stockholders of the Traction
Company held in December, 1894· (but it does not appear that he
then had knowledge of the facts upon which the right of rescission
is based; and, unless he ,had such knowledge, it cannot be held
that such act upon his part would indicate a purpose to waive the
right of rescission), and the further fact that the interveners,
through their attorney, wrote to the Electric Company that they
would not oppose the issuance of receiver's certificates. As the
issuance of these certificates was intended to protect the property
as a whole while it was under charge of the court, the action of the
interveners in this particular amounted only to agreeing that the
('eceiver should protect the property while in his charge, which agree-
ment in no sense would be inconsistent with the right of rescis-
sion. The natural conclusion to be drawn from the evidence is
that, when the interveners first commenced to investigate the af-
fairs of the Traction Company, they did so in the belief that the
bankrupt condition of the property might be due to mismanagement
on part of the Traction Company; and it was not until some prog-
ress had been made in the investigation that it became apparent
that they had been misled into making the original sale of the
Eighth Street Line, and that reason existed for asking a rescis-

. sion thereof; and, under the circumstances of this case, the inter-
veners were entitled to a reasonable time and opportunity to ascer-
tain the situation fully, before they were compelled to make a
final election of the course they would pursue; and there being
nothing in the evidence which shows that the interveners, after
obtaining knowledge of the facts, affirmed the contract in question,
it must be held that this defense is not made out; and therefore,
upon the entire case, it must be beld that the interveners, as against
the General Electric Company and the Dubuque Light & Traction
Company, are entitled to rescind the contract and sale whereby
Eighth Street Line was conveyed to the Traction Company, on the
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ground that such sale and transfer were obtained from the inter-
veners by misstatements and false representations.
On behalf of the Old Colony Trust Company it is urged that,

granting that the interveners have shown themselves entitled to a
rescission of the contract in question as against the General Elec-
tric Company and the Traction Company, there are equities and
rights existing in favor of the bondholders, and especially of the
persons who purchased the bonds of the Traction Company after
their issuance, and hefore the petition asking a rescission was
which mnst be considered in determining the character of the relIef
that will be decreed in the case. It is true that while the holders
of the bonds of the Traction Company, which they received in ex-
change for an equal amount of the bonds of the Power Company,
do not occupy the position of innocent purchasers for value of the
property of the Eighth Street Line, yet they do hold bonds secured
by the trust deed upon the combined lines, and furthermore they
were not actual participants in the wrongdoing of which the inter-
veners complain; and therefore they are in a position to ask reason·
able protection from the court in the final disposition of the case.
Moreover, it appears that before the petition for rescission was
filed a number of the bonds held by the Electric Company were
sold, with a large amount of other securities, to an unincorporated
company or association, known as the Street Railway & Illuminating
Properties; and thus third parties have acquiroo rights that must
be considered. As the interests of the bondholders would unques-
tionably be affected if the decree of the court should now require
a separation of the combined properties, there is much reason in the
contention that the relief granted should take the form of a decree
for damages against the wrongdoer, rather than a decree requiring
a return of the interveners' property, which cannot be accomplished
without injuriously affecting the interests of the bondholders. On
behalf of the Electric and Traction Companies it is contended that,
if good reason exists for refusing a return of the intervener's prop-
erty in kind, then this proceeding, being in equity, must be dis-
missed, and the parties be relegated to an action at law for dam-
ages on the ground of deceit. If the conclusion reached had been
that there was no equity in the claim of the interveners, but that
the only remedy open to them was an action for damages, it might
well be that the court would dismiss the case in eqnity, without
prejudice to. their bringing an action at law. That, however, is

the conclusion reached by the court in this case; but, on the
contrary, the holding is that the interveners have made out a case
entitling them to rescind the contract for the transfer of the Eighth
Street property on the ground of fraud, and therefore the jurisdic-
tion in equity is beyond question. As against the defendants, the
decree to be entered is one of rescission, to the effect that the trans-
fer of the Eighth Street property was wrongly obtained, and that it
is open to the interveners to reclaim the property. It has, how-
ever, been made to appear on behalf of third parties that they have
obtained interests in the property which will be seriously affected
if the court should now attempt to separate the street-railwa;y lines.
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Under such circumstances,iUs within the power of the cQurt, while
granting a decree of rescission as against the defendants, to pro-
tect the., of third parties;' by holding that the interveners
cannot equitably deprive the innocent bondholders of their lien on
the property; and therefore the right of rescission must be worked
out by granting the interveners. a judgment for the value of the
property of which they were wrongfully deprived. Thus, in 1 Pom.
Eq. JUl.'. (2d Ed.) § 237, it is said:
"If a court of equity obtains jurisd1ctlon of a suit for the purpose of grant-

ing some distinctively equitable' relief,-such, for example, as the specific
performance of a contract, or the rescission or cancellation of some Instru-
ment,-and It appears from the facts disclosed at the hearing, but not known
to the plaintiff when he brought his suit, that the special relief prayed for
has become impracticable, and the pl:i1ntiff is entitled' to the only alternative
relief Posi;lible,-of damagei;l,....,the court then may, and generally will, In-
stead of compelling the plaintiff to Incur the double expense and trouble of
an action at law, retain the cause, all the issues involved, and'decree
the payment of mere compensatory damages."
In the federal jurisdiction it is well settled that, if a court of

equity rigl:).tfully takes jurisdiction over a subject-matter of liti-
gation, it may retain it until complete justice is ,reached, although
there may arise in the progress of the case some matter of which a
court of law would have cognizance. Thus, in Tayloe v. Insurance
Co., 9 How. 390, it was said:
"As the only real question in the case is one which a court of equity must

necessarily have to decide, In the exercise of its peculiar jurisdiction, it
would be an idle technicality for that court to turn the party over to his
remedy at law upon the policy. And; no doubt, it was a strong sense of this
injustice that led the court at an early day to establish the rule that, having
properly acquired jurisdiction over the subject-matter for a necessary pur-
pose, it was the duty of the court to proceed and do final and complete jus-
tIce' between the parties, where it could as well be done in that court as in
proceedings at law."
As it cannot be questioned that this court, sitting in equity, had

full and complete jurisdiction over the principal matter submit-
ted upon the petition of intervention, to wit, the question whether
the interveners were entitled to' rescind the contract for the sale
and transfer of the Eighth Street property, and, as the court finds
that the interveners are entitled to rescind such contract and trans-
fer, it is clear that it is the duty and within the power of the court
to .mold the final relief granted in such form as to meet the exi-
gencies of the case, having due regard to the rights of all who may
be affected by the decree, whether, parties to the record or not, anI}
that in the performance of this duty the court, while granting a
decree of rescission in favor of the interveners, may require the
interveners to take a judgment for the money value of their prop-
erty, if it appears that the property itself cannot be returned with-
out serious injury to other parties, who were not participants in
the wrong whereby the interveners were induced to enter into the
rescinded contract. In form, therefore, the decree will require the
interveners to deposit with the clerk of the court all the bonds
I1nd stock of the Traction Company received for the transfer of the
Eighth Street property; will adjudge the interveners to be entitled,
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as against the defendants to the petition of intervention, to a de-
cree rescinding the contract of sale and transfer of the Eighth Street
property; but, in view of the fact that innocent third parties have
become interested in the property since its transfer, the decree will
further adjudge that the interveners must take a money judgment
against the General Electric Company and the Dubuque Light &
Traction Company for the value of the Eighth Street property, in-
stead of a decree for the return of the property in kind. As the
parties have not taken evidence upon this question, the taking of
proof will be opened for that purpose for a period of 60 days, upon
the completion of which the case will be submitted for final decree.

GEmfANIA IRON CO. v. JAMES et aL
(CIrcuit Court of Appeals, Eighth Circuit. October 10, 1898.)

No. 1,047.
1. PUBJ.IO LANDS-RuLES OF' PROCEDURE IN LAND DEPARTMENT.

The "land department of the United States (including in that term thp
secretary of the interior, the commissioner of the general land office,
and their subordinate officers) constitutes a special tribunal, vested with
the judicial power to hear and determine the claims of all parties to the
public lands which It Is autllOrized to dispose of"; and it Is essential to
the impartial exercise of such power that rules and regulations should be
adopted, and steadily maintained, establishing a uniform practice and
method of procedure. The legislation of congress gives ample power for
the establlshment of such rules, and when promulgated they become a
law of property, and cannot be ignored by the department, to the sub-
version of rights acquired under them.1

I. SAME-RULES GOVERNING CANCELLATION OF ENTRIES-WHEN DECISION BE-
COMES EFFECTIVE.
An established rule of practice of the land department, that after a de-

cision by the secretary has been made, cancellng an entry of pubHc
lands, no subsequent entry of such lands can be made until the de-
cision has been officially communicated to the local land officers, and
a notation of the cancellation made on their plats and records, is a
proper, just, and reasonable rule, and in accordance with the policy
of congress, which makes the local offices the place for the initiation
and establishment of all claims under its laws, as is also a rule that
appllcations for entry can only be received by the local officers at their
offices, and during the prescribed office hours; and an application for
entry made and received in accordance with such rules at the first
opening of a local office after the receipt and notation on its records of
the cancellation of a. former entry gives the entryman a vested right in
the land, of which he cannot be deprived by a subsequent decision of the
department giving preference to an application made, in violation of its
rUles, after office hours, and before official notice of the cancellation had
been received at the local office, and which the officers for that reason re.
jected. 82 Fed. 807, reversed.

a. BAME·--REVIEW OF' DECISION OF' LAND DEPARTMENT BY COURTS-EuUOR IN
LAW.
Neither the secretary of the interior nor the commissioner of the gen.

eral land office has power to make a retroactive decision abrogating

1 As to decisions of land department, their conclusiveness and effect. gen.
\'!rally, see U. S. v. Winona and at. P. R. Co., 15 C. C. A. on, 107, 67 Fer!. 948,
95!J, and note to Hartman v. Warrell, 22 C. C. A. 38, alld supplementary
note by same title to Carson City Goid & Silver Min. Co. v. Star Min.
Co., 28 C. C• .A. 344.


