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voluntary and intelligent act by the insured,” and that inasmuch as
the insured did not inhale gas voluntarily and intentionally, but
accidentally, the case was not within the exception, and that the in-
surer was liable. This decision has been firmly adhered to by the
court which delivered it, in Bacon v. Association, 123 N. Y. 304, 25
N. E. 399, and in Menneiley v. Assurance Corp., 148 N. Y. 596, 43 N.
E. 54; and in the later cases it has been taken for granted that it
decides that the insured must “intentionally, voluntarily, and con-
sciously” inhale gas, take poison, or come in contact with poisoncus
substances, to bring the case within those exceptions. See Menneiley
v. Assurance Corp., 148 N. Y. 596, 599, 43 N. E. 54. The decision in
Paul v. Insurance Co., supra, has been approved and followed in the
state of Pennsylvania, under whose laws the defendant company was
incorporated (Pickett v. Insurance Co., 144 Pa, St. 79, 93; 22 Atl. 871),
and by the courts of Illinois in several cases (Insurance Co. v. Dunlap,
160 I1l. 642, 645, 43 N. E. 765; Fidelity & Casualty Co. v. Waterman,
161 I1l. 632, 44 N. E. 283; Association v. Froiland, 161 IiI. 30, 36,
43 N. E. 766; Healey v. Association, 133 Ill. 556, 25 N. E. 52; Asso-
ciation v. Tuggle, 39 Ill. App. 509-514). Moreover, the same rule
of construction which underlies these decisions was long ago adopted
by the supreme court of the United States in construing life insurance
policies which contain an exception from liability in case the insured
shall “die by his own hand.,” It was held that the exception did not
include all cases where the insured dies by his own hand, but only
those where he acts voluntarily and conscicusly to avoid the ills of
life, having sufficient intelligence to understand the moral character
and the effect of the act of self-destruction. Insurance Co. v. Terry,
15 Wall. 580; Insurance Co. v. Akens, 150 U. 8. 468-473, 14 Sup. Ct.
155. An attempt is made to draw a distinction as between the two
modes of expression, “death by taking poison,” and “death from poi-
son”; but I am unable to attach any weight to the distinction, nor do
I think that the cases above cited rest upon any such foundation.
‘When we say that a person died “from poison,” we mean that he died
by taking into his system a poisonous drug, compound, or substance.
The two forms of expression in ordinary parlance mean the same thing,
and should be taken as conveying the same idea. I conclude, there-
fore, that the great weight of authority is with the plaintiff in error;
that the construction of the policy for which she contends is not unrea-
sonable, in view of the well-established rule requiring us to construe
it most strongly against the insurer; and that the judgment below
ought to be reversed.
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1. BANKRUPTCY—CONSTRUCTION OF STATUTE.
The national bankruptey act is remedial, and should be Interpreted
reasonably and according to a fair import of its terms, with a view to

effect its object and to promote justice.
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2. BAME—TIMB OF TArING Errgcr.

From the date of the taking effect of the bankruptcy a,ct of 1898, which
was that of its passage, July 1st, though by its terms no proceedmgs
thereunder for .involuntary bankruptcy could be commenced for four
months thereafter, the relations of debtor and creditor and those between
creditors were governed by its provisions; and an act of bankruptey
committed by a debtor after that date entitles every creditor to the rights
given by the act, and to invoke the aid of the court in preserving such
rights until they are enforceable,

8. Bame—PowzrRrs or COURTS OF BANERUPTCY—INJUNGTION.

A district court of the United States, as a c¢ourt of bankruptcy, under
the act of July 1, 1898, has the power to enjoin the sale of property
of a debtor under process from a state court, and to preserve such prop-
-erty until the time arrives when a petition in bankruptcy under the act
may be filed against him, where it is shown that such process is the re-
sult of an act of bankruptcy committed by the debtor since the passage
of the act, in suffering one creditor to obtain a preference through legal
proceedings.

On Motion to Dissolve Restraining Order.

This bill is brought to obtain an injunction against the sheriff of the city
and county of San Francisco, the Donohoe-Kelley Banking Company, and
other creditors of the I'rancis-Valentine Company, from selling, disposing,
or interfering with the property of the Francis-Valentine Company until after
proceedings can be brought in the bankruptey court to have the Francis-
Valentine Company adjudged a bankrupt. The bill, among other things,
alleges that on August 81, 1898, the Francis-Valentine Company was, and
still is, insolvent; that on said date it caused its property to be attached
by the Donohoe-Kelley Banking Company, with intent to prefer said company,
in violation of the national bankruptcy aect, and to defraud, hinder, and
delay complainants and other creditors; that no defense was made to said
suit; that judgment has been obtained therein, execution issued thereon,
and property advertised for sale on October 10, 1898; that said proceedings
were instituted by fraud, collusion, and conspiracy, with the intent and pur-
pose to secure a sale of the property before any petition could be filed in the
bankruptcy court by the creditors, and to deprive said creditors of their
just rights in the premises under the provisions of the bankruptey law; that
voluntary proceedings in bankruptcy eould not be instituted by said Francis-
Valentine Company, it being a corporation. Upon the filing of the bill
complainants obtained an order requiring the respondents to show cause
on October 20, 1898, why an injunction should not issue, and that in the
meantime the respondents, and each of them, be restrained, etc. On October
12, 1898, the respondent the Donohoe-Kelley Banking Company filed an
answer denying all the allegations of the complainants’ bill, charging fraud,
conspiracy, and collusion, or that the attachment suit was instituted for
the purpose of hindering, delaying, or defrauding any. of the creditors of
the Francis-Valentine Company, or with the intent, understanding, or design
of giving to any creditor an unlawful preference; ‘that said suit was com-
menced and said attachment was issued and levied upon the property of said
Francis-Valentine Company by said Donohoe-Kelley Banking Company for
the sole and only purpose of obtaining the amount due from said Francis-
Valentine Company to said Donohoe-Kelley Banking Company in the man-
ner and by the means and methods provided by law,” ete. Upon the filing
of this answer the Donohoe-Kelley Banking Company moved to dismiss the
restraining order. The motion was heard upon the bill of complaint and
answer.

The following are the provisions of the bankruptcy act relating to the
jurisdiction of the district court, referred to in the opinion:

“Sec. 2. That the courts of bankruptcy as hereinbefore defined, viz. the
district courts of the United States in the several states, * * * are hereby
made courts of bankruptcy, and are hereby invested, within their respective
territorial limits as now established, or as they may be hereafter changed,
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with such jarisdiction at law and in equity as will enable them to exercise
original jurisdiction in bankruptey proceedings, in vacation in chambers
and during their respective terms, as they are now or may be hereafter held,
to * * * (2) allow claims, disallow claims, reconsider allowed or disal-
lowed claims, and allow or disallow them against bankrupt estates; (3)
appoint receivers or the marshals, upon application of parties in interest, in
case the courts shall find it absolutely necessary, for the preservation of
estates, to take charge of the property of bankrupts after the filing of the
petition and until it is dismissed or the trustee is qualified; * * * (7) causc
the estates of bankrupts to be collected, reduced to money and distributed,
and determine controversies in relation thereto, except as herein otherwise
provided; * * * (15) make such orders, issue such process, and enter such
judgments in addition to those specifically provided for as may be necessary
for the enforcement of the provisions of this act, * * *

“Sec. 28—c. The United States circuit courts shall have concurrent juris-
diction with the courts of bankruptcy, within their respective territorial
limits, of the offenses enumerated in this act. * * *

“Sec, 67. Liens.—f. That all levies, judgments, attachments, or other liens,
obtained through legal proceedings against a person who is insolvent, at any
time within four months prior to the filing of a petition in bankruptey against
him, shall be deemed null and void in case he is adjudged a bankrupt, and
the property affected by the levy, judgment, attachment, or other lien shall
be deemed wholly discharged and released from the same, and shall pass
to the trustee as a part of the estate of the bankrupt, unless the court shall,
on due notice, order that the right under such levy, judgment, attachment,
or other lien shall be preserved for the benefit of the estate; and thereupon
the same may pass to and shall be preserved by the trustee for the benefit
of the estate as aforesaid.”

Myrick & Deering, Gordon & Young, and C. K. Bonestell, for com-
plainants.
Philip G. Galpin and A. E. Bolton, for respondents.

HAWLEY, District Judge (after stating the facts). The national
bankruptcy act establishes a uniform system, and regulates, in all their
details, the relations, rights, and duties of debtor and creditor. It
should be interpreted reasonably and according to a fair import of its
terms, with a view to effect its objects and to promote justice. Black,
Bankr, 274; In re Muller, Fed. Cas. No. 9,912; Silverman’s Case, Fed.
Cas. No. 12,855. The district courts are made courts of bankruptey,
and are invested with such jurisdiction at law or in equity as will en-
able them to exercise original jurisdiction in bankruptcy proceedings.
Black, Bankr. 6-10; In re Miller, 6 Biss. 30, Fed. Cas. No. 9,551; In re
Bowie, Fed. Cas. No. 1,728.  The various provisions of the act of July
1, 1898, relating to the jurisdiction of the bankruptcy court, are set
forth in the statement, and need not be here repeated. The act was
approved July 1, 1898. It provides that:

“This act shall go into full foree and effect upon its passage: provided,

however, that * * * no petition for involuntary bankruptey shall be filed
within four months of the passage thereof.”

It will thus be seen that the law is in full force and effect, but no
proceedings ean be instituted thereunder by petition in cases of in-
voluntary bankruptcy until four months after the passage of the act.
The question therefore arises whether in the meantime the district
court, as a court of bankruptey, upon the state of facts alleged in the
bill, and not denied in the answer, has jurisdiction to issue an injunc-
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tion to enjoin the state court from proceeding to sell the property
of the Francis-Valentine Company under the writ of execution issued
in the action brought against it by the Donohoe-Kelley Banking Com-
pany. Upon an interpretation of the act, upon reason and authority,
I am of opinion that from the date of the passage of the act, the rela-
tion of debtor and creditor, and of one creditor with all other creditors,
are to be governed by the provisions of the law enacted on July 1, 1898.
It is alleged in the bill, and not denied by the answer, that the Fran-
cis-Valentine Company, after the passage of the act, committed acts of
bapkruptey. It suffered and permitted, while insolvent, the Dono-
hoe-Kelley Banking Company to obtain by an attachment “a prefer-
ence through legal proceedings.” Bankruptey Act, § 3, subd. 3.
Under the provisions of the act a debtor in failing circumstances is
prohibited from giving a preference to one creditor to the prejudice of
other creditors. Every creditor has the right to an equal participa-
tion with every other creditor, and this right can only be secured by
the means afforded by the act. It affirmatively appears that the
means afforded cannot be set in motion until four months after the act
took effect, which time has not expired. It will thus be seen that a
right is credted by the law, which is in full force and effect, but the
remedy which the law provides in order to secure and enforce the
right is not at present available. Has this court any authority under
the law to issue an injunction for the purpose of preserving the prop-
erty of the debtor until the time arrives when the remedy afforded by
the statute can be resorted to; giving the creditors, complainants
herein, the right to file their petition and have the property of the
debtor administered upon by regular proceedings in this court, as a
court of bankruptcy? I am of opinion that upon the facts as set forth
in the bill and answer this court has jurisdiction in the premises, and
that it has the power to issue an injunction as prayed for herein, in
order that the rights of all the parties under the law may be protected,
and the property of the debtor preserved until the remedy given by the
bankruptey act can be put in operation. This conclusion is, in my
opinion, supported by the provisions of the bankruptey act, and is sus-
tained by the principles announced in several of the adjudicated cases
under the bankruptcy act of 1867 (14 Stat. 517), which act, in respect
to the jurisdiction of the court of bankruptcy, is substantially the same
as the present act. In re Lady Bryan Min. Co., 6 N. B. R, 252, Fed.
Cas. No. 7,980; In re Bowie, Fed. Cas. No. 1,728; In re Mallory, 1
Sawy. 88, 94, Fed. Cas. No, 8991, It is true that, in the cases cited,
proceedings had been commenced in the bankruptey court to adjudge
the debtor to be a bankrupt. But no such adjudication had been
made, and the court was not advised, and in the nature of things could
not be advised, whether the debtor would thereafter be adjudged a
bankrupt or not. In proceedings relating to voluntary bankruptey,
the filing of the petition is, of itself, an act of bankruptey; and the
debtor then surrenders all his estate and effects for the benefit of his
creditors, and is at once, without any hearing, adjudged a bankrupt.
The district court is thereby clothed in such cases, upon the filing of
the petition, with jurisdiction over the debtor and lLis property. But
where the proceedings are involuntary the debtor is not, and cannot
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be, adjudged a bankrupt until the return and hearing of the order to
show cause, and will not then be adjudged a bankrupt, if he has any
good and sufficient defense. In Re Lady Bryan Min. Co., where a
creditor had filed a petition praying that the corporation might be
adjudged a bankrupt, and at the same time obtained an injunction
similar to the injunction in this case, the court, upon motion to dismisg
the injunction, held that the district court, as a court of bankruptey,
might, in the exercise of a lawful jurisdiction, restrain by injunction
the sale of property under an execution issued from a state court be-
fore the commencement of proceedings in bankruptcy. In the course
of the opinion the court said:

“Looking at the first section of the bankrupt act, it is difficult to imagine
how a more unrestricted jurisdiction over matters in bankruptey could have
been granted. All the assets and all the parties in interest are to be brought
hefore the court, priorities adjusted, liens ascertained and liquidated, and
the different funds and assets marshaled and distributed. The grant of
these powers carries with it the right to employ such process, mode of pro-
cedure, and remedies as are indispensable to make the grant effectual. In
this case the real estate levied on is assets, and power to collect the assets
is given. But this power is of no avail in this proceeding, unless the court
can preserve the assets until the question of bankruptcy is determined.”

The same question was again presented in the same court in the
case of In re Mallory, and an elaborate opinion was prepared by the
district judge in support of the views expressed by him in the Lady
Bryan Min. Co. Case. In this case an appeal was taken to the circuit
court, Justice Field presiding, and was there affirmed. In re Mal-
lory, 1 Sawy. 88, 98, Fed. Cas. No. 8,991. With reference to the juris-
diction of the district court in bankruptcy proceedings, Judge Giles, in
Re Bowie, Fed. Cas. No. 1,728, said:

“This court has, by virtue of the first section of the bankrupt act of 1867
(14 Stat. 517), full and adequate jurisdiction over all matters relating to the
settlement of the bankrupt estate, either at law or in equity, by way of
petition or bill; and that whenever a case is presented which shows that
the relief sought by the petition is absolutely necessary to protect the inter-
est of the general creditors, and to save from sacrifice the estate of the
bankrnpt, such relief will be granted.”

The act of 1867 provided:

“Sec. 30. And be it further enacted, that this act shall commence and take
offect as to the appointment of the officers created hereby, and the promul-
cation of rules and general orders, from and after the date of its approval:
provided, that no petition or other proceeding under this act shall be filed,
received, or commenced before the first day of June, anno Domini, eighteen
hundred and sixty-seven.”

In Bank v. Campbell, 14 Wall. 87-94, the court said:

“We are of opinion that the proviso to the fiftieth section of the bankrupt
act, which declares that no petition or other proceeding under it shall be
commenced before the 1st day of June, 1867, is limited in its effect to such
commencement, and that any act done after its approval, March 2, 1867, in
fraud of the purpose of the statute, was within its prohibitions.”

The jurisdiction of the district court to issue an injunction in such
cases, as well as in a case like the present, grows out of the adminis-
tration of the law, which gives to courts of bankruptcy, under certain
circumstances, authority to take such steps and exercise such power
as may be necessary in order to protect the rights of all the creditors.
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Other cases might be cited where similar powers have been exer-
tised by the bankruptcy courts, outside of the regular order prescribed
by the statute, where the urgencies and special circumstances of the
case seemed to demand that such a course should be pursued in order
to protect the rights given by the statute. '

- The statute of 1898 declares that acts of bankruptey by a person
shall consist, among other things, of his having “suffered or permitted,
while insolvent any creditor to obtain a preference through legal pro-
ceedings, and not having at least five days before a sale or final dispo-
sition of any property affected by such preference vacated or discharged
such preference.” It is therefore unnecessary upon this motion to
discuss the question as to the sufficiency or effect of certain allega-
tions in respondents’ answer. It is enough to say that the levy made
upon the property, and the issuance of an execution upon the judg-
ment, etc., might, if the sale of the property is unrestrained, result
in giving a preference to the Donohoe-Kelley Banking Company over
the other creditors of the Francis-Valentine Company. This is of
itself sufficient to authorize the court to issue an injunction to pre-
serve the property until such time as the rights of all the parties may
be heard and determined in the bankruptcy court. It will be for the
court in such proceedings to determine whether or not, upon the facts
which may be presented, the Francis-Valentine Company should be
adjudged a bankrupt, and, if so, whether or not the attachment lien
of the Donohoe-Kelley Banking Company is a valid lien upon the
property of the bankrupt. Moreover, no answer has been filed by the
Francis-Valentine Company, the alleged insolvent, and one of the re-
spondents in this suit. As is said in 2 High, Inj. § 1532:

“Courts of equity are usually more strict in requiring a positive denial from
all the defendants before dissolving an injunction granted on the ground
of fraud, than in ordinary cases. And, where the bill implicates two defend-
ants in the same charge of fraudulent conduct, the court will require the
answer of both defendants before granting a motion to dissolve.” Price
v. Clevenger, 3 N. J. Eq. 207.

The contention of respondents’ counsel that this court cannot exer-
cise any jurisdiction in the premises, unless the bankruptey proceed-
ings are pending in the court, cannot be sustained. An examination
of the authorities cited clearly shows that the cases where such lan-
guage was used have no application to the case at bar. Take In re
Richardson, 2 Ben. 517, Fed. Cas. No. 11,774, for example. There
bankruptecy proceedings had been commenced and were pending in
Louisiana, where the petitioners resided. They brought suit in New
York, in the district court, for an injunction to stay proceedings in a
suit of the state court of New York until the “close of the bankruptcy
proceedings in Louisiana”; and the court properly held that it had no
jurisdiction, because no such power was conferred on any district
rourt, except that one “in which the bankrupt proceedings were
pending.” Here all parties are residents of this district, and the
bankruptcy proceedings can only be commenced and prosecuted in this
court., This is not a creditors’ suit, and hence does not come within
the rule announced in the authorities cited by respondents’ counsel,
that a creditor at large, before judgment, is not entitled to the inter-
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ference of the court by injunction to prevent the debtor from dis-
posing of his property in fraud of such creditors.

It is not necessary to review at length the authorities which hold
that the assignee or trustee in the bankruptey proceedings is authorized
to bring and maintain suits concerning the rights of property belong-
ing to the debtor. It is enough to say that no trustee has been ap-
pointed, or e¢an be appointed, until after the proceedings in bankruptcy
have been commenced. But all the authorities which discuss this
question are to the effect, as stated in Bump, Bankr. (10th Ed.) 229,
that, before the appointment of an assignee (or trustee), proceedings
for an injunction to protect the property of the bankrupt may be insti-
tuted by the bankrupt or the petitioning creditor. After an assignee
or trustee has been appointed, he is the only person who could insti-
tute such proceedings on behalf of the bankrupt estate. ‘Whenever
the proceedings sought to be enjoined are prosecuted for the purpose
of enforcing a valid lien, and were instituted before the commencement
of proceedings in bankruptcy, the courts, in granting or refusing an
injunction, are governed by the same principles that regulate their
action in the liquidation of liens, and will only interfere when it
clearly appears that such interference will benefit the creditors gen-
erally, The motion to dissolve is denied.

UNITED STATES v. CAMPE et al.
(Distriet Court, N. D. California. October 29, 1898.)
No. 1,578.

1 IIEL‘ERNAL REVENUE—REGULATIONS—REMOVAL OF LiQUORS UNDER FaAlLsE
- BRANDS.

Under Rev. St. § 3449, which provides that “whenever any person ships,
transports, or removes any spirituous or fermented liquors or wines under
any other than the proper name or brand known to the trade as designat-
ing the kind and quality of the contents of the casks or packages contain-
ing the same,” he shall forfeit the liquers, and be subject to a fine, a com-
plaint charging the defendant with the removal of liguors marked by the
name under which the product of a particular manufacturer is known
to the trade, when the liguor was not such product, states a cause of
action. The purpose of the statute is to aid in preventing frauds on the
revenue by requiring all packages shipped to be truthfully marked; and
the fact that its enforcement may incidentally prevent frauds against
a manufacturer or the public does not affect its validity or construction.

2, BSAME—CONSTRUCTION OF STATUTE.

The requirement of the statute eannot be limited to distiilers, manufac-
turers, and rectifiers, as its language covers all persons who ship, trans-
port, or remove liquors or wines,

This is a proceeding by the United States against Henry Campe &
Co. to recover a fine for a violation of the internal revenue law, Heard
on demurrer to the complaint.

Dinkelspiel & Gesford, for defendants.

Samuel Knight, amicus curiz.

HAWLEY, District Judge. This is a proceeding under the pro-
visions of section 3449, Rev. St., to collect a fine of $500, provided by



