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1. PROCEEDINGS IN ERROR-QUESTIONS PRESENTED FOR REVIEw-BILLS OF Ey
CEPTIONS.
'Where motions are heard in the trial court, presenting issues of fact

and submitted 011 evidence in any form, the ruling thereon cannot be ..
viewed, unless a proper bill of exceptions is duly taken and filed. A ref-
erence to the evidence in the journal entry does not make such evidence
a part of the record.

2. :MASTER AND SERVANT-INJURY TO SERVANT-FELLOW SERVANTS- VIOD
PltINCIPAL.
Where a corporation engaged in the construction and erection of steel

bridges, having a contract for the erection of a bridge In another state,
sent an employe to erect and settle for the same, and to employ the neces-
sary workmen to assist, without instructions as to the work, but relying
on his knowledge of the business, such employe was a general agent, rep-
resenting the company in the work, and for whose failure to provide a
reasonably safe place for workmen employed by him to work it was re-
sponsible. Sanborn, Circuit Judge, dissenting. 1

8. SAME-RESPONSIBILITY FOR SAFETY OF SCAFFOLD.
'Where, in such case, a scaffold became necessary, not only for the work-

men, but to sustain the superstructure of the bridge while It was being
put together, and such scaffold was built under the direction of the com-
pany's agent, the workmen building it having no control over Its con-
struction, the company was responsible to such workmen for the exercise
of due care to insure its stability and safety as a place on which to work,
and for all purposes for which it was necessary to use It in the prosecution
of the work. Sanborn, Circuit Judge, dissenting.

4. SAME-MEASURE OF MASTEU'S DUTY.
'I.'he master is under legal obligation In the erection of a scaffold upon

which his servants are to work, and necessary also for other purposes in
the prosecution of their work, to use ordinary care, having due regard to
the uses to which it is to be put.

IS. CARE BY COUPOHATION.
Ordinary care on the part of a corporation Is the exercise of such

watchfulness, caution, and foresight as, under all the circumstances of the
particular situation, a corporation controlled by careful and prudent of-
ficers or agents ought to exercise.

6. SAME-ACTION FOR PERSONAL IN,JURY-!NSTRUCTIONS.
In an action by a servant against his master, a corporation, to recover

for personal injuries resulting from the falling of a scaffold on which the
servant was at wort, an instruction stating, in effect, that if the company
failed to furnish a seaffold constructed in a reasonably safe and proper
manner the plaintiff was entitled to recover is misleading, where the legal
obligation of the defendant, which was to use ordinary care in the erection
of the scaffold, is nowhere stated or defined.

In Error to the Circuit Court of the United States for the District
of Kansas.
This was an action by Charles Johnson against F. C. Austin Manu-

facturing Company to recover for personal injuries sustained by plain-
tiff while in the employ of defendant. There was a verdict and a

1 As to who are fellow servants generally, see note to Railroad Co. v. Smith,
S C. C. A. 008, and supplementary notes to Railway Co. v. Johnston, 9 C. C.
A. 596, and to Flippin v. Kimball, 31 C. C. A. 282.
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judgment for plaintiff in the circuit court, and the defendant brings
error.
Mart B. Koon (D. S. Alford and W. Littlefield, on brief), for plain-

tiff in error.
Louis C. Poehler (George J. Barker, on brief), for defendant in error.
Before SANBORN and THAYER, Circuit Judges, and SHIRAS,

DistrictJudge.

SHIRAS, District Judge. The plaintiff in error, the F. C. Austin
Manufacturing Company, is a corporation created under the laws of
the state of Illinois, and is engaged in the manufacture of various
kinds of machinery and in the construction and erection of steel
bridges. In December, 1895, the company entered into an agree-
ment with the commissioners of Douglas county, Kan., for the erec-
tion of a steel bridge over Toy creek, in the named county, of about
50 feet in length and weighing some 6,000 pounds, one Oharles
Killifer being in charge of the work on behalf of the company. In
order to put the girders and floor beams in place, it was necessary to
erect a scoaffolding to give support to the beams while they Were
being placed in position and bolted together, and also to furnish a
place whereon the workmen could stand, when engaged in putting
together the framework of the superstructure. The evidence on
behalf of the plaintiff in error tends to show that the defendant in
error, who was a farmer living in the neighborhood, but who had been
employed as a laborer to aid in the erection of the bridge in question,
assisted in the preparation of the poles or posts that were used in
the construction of the scaffolding and in the general work of build-
ing the same, the same being done under the direction of Mr. Killifer,
but this is denied by the defendant in error, who testified that he had
nothing to do with the erection of the scaffolding, and was not present
on the day of its erection, the main part of the work being done on
Friday, December 20th. The evidence further shows that on Satur-
day, a part of the iron framework of the bridge was placed upon the
scaffolding, and thus remained during Sunday, and that, when the
work of construction was resumed on Monday,· it was found that the
weight of the same had caused the scaffolding to sink somewhat,
so that it became necessary to raise up the ends of the floor beams
already placed in position, and, while this was being done, the scaf-
folding fell down, carrying with it the portions of the superstructure
resting thereon, and a number of workmen who were standing on
the scaffolding, including the defendant in error, who was badly
injured. To recover for the damages thus caused him, Johnson
brought the present action in the district court of Douglas county,
Kan., the same being aided by a writ of attachment issued against
the defendant as a nonresident corporation, and levied on property
belonging to the company. The service on the summons issued in
the case to the sheriff of Douglas county was returned as follows:
"Received this writ Jan. 22, 1896, and, as commanded therein, I summoned

the said defendant, within named, as follows, to wit, by handing on Jan.
23rd, 1896, to C. M. Avery, the managing agent and chief cIerI, of said de-
fendant, a true COl)Y of this writ, with all the indorsements thereon; the
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president, chairman of board of directors, or chief officer not being found In
said county. J. C. Moore. Sheriff."

Thereupon the defendant company, appearing specially for that pur-
pose, moved the court to set aside and vacate the service thus made,
on the ground that the named C. M. Avery was not a managing agent
in Kansas or elsewhere of the defendant company, nor was he one
upon whom valid service could be made as a representative of the
corporation. Upon a hearing this motion was overruled, and there·
upon the defendant company removed the case into the United States
circuit court, on the ground that it was a nonresident of Kansas,
being an Illinois corporation; and in the federal court, after filing
an answer to the merits, the defendant company moved the court
for a rehearing upon the motion to set aside and vacate the service,
which motion was overruled, and at the June term, 1897, the case
was heard before the court and jury, and a verdict was rendered
in favor of the plaintiff, Johnson, and, judgment being entered thereon,
the case is now before this court upon a writ of error.
The first question presented for consideration in the brief of coun·

sel for plaintiff in error arises upon the action of the state court
in overruling the motion to vacate the service of the summons, it
being urged that the state court erred in holding that C. 1\1. Avery
was a managing agent of the corporation in such sense that valid
service of the summons could be made upon him, under the provi-
sions of the statutes of Kansas, which enact that "where the defend-
ant is a foreign corporation having a managing agent in this state,
the service may be upon such agent."
As already stated, the sheriff's return recited that Avery was the

managing agent of the defendant corporation, and the service on him
was vaIid,'provided he was in fact a managing agent of the company.
The question of the relation existing between the corporation and
C. M. Avery, at the time the service was made upon him, is clearly
a question of fact, to be determined according to the evidence submit·
ted thereon; and this court cannot review the finding of the court
below on this question of fact, unless all the evidence introduced is
before us by means of a bill of exceptions. It does not appear in
the record that any bill of exceptions was taken for the purpose of
presenting the evidence submitted on this issue of fact, and therefore
the finding and ruling of the court below on this fact issue is not before
us for review. There is to be found in the transcript the entry made
in the journal of the ruling of the court upon the motion to vacate
the service, but this journal entry cannot be treated as a bill of ex-
ceptions, nor does this entry make part of the record the evidence
to which it refers, so as to bring it before this court for considera-
tion. 'When motions are heard in the trial court, presenting issues
of fact and submitted on evidence in any form, a review of the action
of the trial court thereon cannot be had unless a proper bill of excep-
tions is duly tak€n and filed, for this is the only proper mode in which
the evidence can be made a part of the record. State v. Hemrick.
62 Iowa, 414, 17 N. W. 594; Stewart v. Ranch Co., 128 U. S. 383, 9
Sup. Ct. 101; Evans v. Stettnisch, 149 U. S. 605, 13 Sup. Ct. 931;
Dietz v. LymeI', 10 C. C. A. 71, 61 Fed. 792, and 19 U. S. App. 667.
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Coming now to the error assigned upon the rulings of th'e court
in the trial of the case before the jury, the larger part thereof can
be considered under the exception taken to that part of the charge'
of the court wherein it was said:
"When the plaintiff entered the service of the defendant company as a

laborer on this work, he assumed the usual and ordinary risk attending such
labor, and if the injury is chargeable to such ordinary rIsk, assumed by the
plaintiff hImself, then he cannot recover. On the other hand, It was the
duty of the defendant company and Its general agent, Charles Kilmer, in
charge of the work, to have provided a scaffold for the laborers to work
upon, constructed In a reasonably safe and proper manner, so that they would
not be exposed to nnnecessary rIsk while at work. But if the company or
its general agent, Klllifer, failed to do so, and by reason of the faulty con-
struction of the scaffoldIng, and without fault on the plaIntiff's part, the
scaffold fell, and the plaintiff received Injuries, he Is entitled to a verdict at
your hands."
It is excepted to this charge that Charles Killifer was in fact but

a co-servant with Johnson, the defendant in error, for whose negli-
gence the company would not be responsible. The evidence shows
iJlat the F. C. Austin Manufacturing Company was engaged in the
manufacture and sale of several varieties of and, in addi-
tion thereto, was engaged in the construction and erection of steel
bridges, and F. C. Austin testified that he was the president of the
corporation; that:
"I am acquainted wIth Charles Klllifer. He has been In our employ, off

and on, for severai years,-perhaps five. He was a salesman, an expert,
erected bridges, trusses. Much of the time he was In Michigan, although
his territory was not limited as to that. We sent him around to various
places. For instance, If we had a brIdge In the South, we would send him
down there. ThIs bridge out In Kansas, we sent him out there. In Michi-
gan he put up quite a number of brIdges. I think he worl,ed probably more
in MichIgan than anywhere else. I don't know that any different instruc-
tions were given with reference to the erection of the bridge, excepting we
had this contract, and sent him there to erect and settle for it. He was sup-
posed to be competent in those matters without any instructions from the
office,-any general instructions."

The evidence shows, without contradiction, that the entire control
of the work of erecting the bridge was intrusted to Killifer, and
therefore the court might well speak of him as "a general agent in
charge of the work." The court held that it was the duty of the
company to have a scaffold for the laborers to work on, constructed
in a reasonably safe manner, and that it was the duty of Killifer,
as the general agent of the company in charge of the work, to see to
it that a safe scaffold was furnished for the use of the men employed
in erecting the bridge. If the duty was imposed upon the company
to use due care in furnishing a safe scaffold for the use of the
men, then it is clear that the performance of this duty was intrusted
to Killifer, because he was placed in charge of the work as the rep-
resentative of the company, and he did, in fact, supervise the erec-
tion of the scaffold. If the facts of the case are such that the court
was justified in holding that it was the duty of the company to
furnish a safe scaffold for the use of its servants, then it was not·
error to charge that the performance of this duty WIlS intrusted to \
Killifer, and that, in effect, was all that the court meant in the in-
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Itruction excepted to. Thus we reach the principal question at
issue in the case, to wit, whether, under the general rule of law that
a master is under obligation to use due care in furnishing a safe place
and appliances to his workmen, when engaged in the master's busi-
ness, it was the duty of the corporation, defendant herein, to use due
care in the erection of the scaffold by the fall of which the plaintiff,
Johnson, was injured. Was the scaffold in question a place fur-
nished by the company to be occupied by its servants when they under-
took to erect the bridge? Was the scaffold an appliance necessary
to be used in getting the different parts of the bridge into position?
On part of the company it is claimed that the scaffold was of such

a character that it comes within the exception to the general rule,
which relieves the master from liability for stagings or scaffoldings
erected by laborers who are to work 'thereon, and wherein it is held
that the master's duty is performed if suitable materials are fur-
nished for the erection of the scaffold. This exception originated in
cases wherein a servant, such as a bricklayer, mason, carpenter, or
the like, undertakes the performance of some work, like the erection
of a wall, shingling a roof, or painting a house, which of necessity
requires the construction of a scaffold or staging upon which the
workmen may stand, when engaged at work, and wherein it is cus-
tomary for the master to furnish the materials, and the mechanics
to actually construct therefrom the staging necessary for the work.
In this class of cases, the workmen will know the extent of the burden
to which the staging will be subjected, and they are at liberty to make
the same as strong as they deem necessary. The method of the con-
struction of the scaffold is under their control, and they have the neces-
sary knowledge of the strain it will be subjected to when in use to
enable them, by the use of due care on their own part, to safely con-
struct the same; and under such circumstances, if the scaffold proves
to be insufficient, it will be due to the lack of proper care on part
of the workmen, assuming that the master has exercised due care in
furnishing safe materials for the construction of the staging. In
such cases the master is, relieved from responsibility, not because the
place where the workmen are employed is a scaffold simply, but
because the master did not in fact undertake to furnish the scaffold
for the use of the workmen when in his employ. The liability of
the master cannot be determined simply by showing that the place
where the workmen were engaged in his service was a scaffold, but
it must depend upon the nature of the scaffold, the purposes it is to
subeerve; whether it could be properly left to the workmen to de-
termine and control the method of its erection; whether they did in
fact. control its erection, or whether the master had charge thereof.
In the case at bar the scaffold was intended, not only as a place

whereon the workmen were to stand, but as a support upon which
was to be placed the entire superstructure of the bridge during the
course of its erection. If it should fall, through faulty construc-
tion, it might cause the entire or partial destruction of the steel work
furnished by the company, and the company would be compelled to
make good all damages thus cansed. It is clear that such workmen
as the defendant in error could not be expected to know the strain
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that would be placed upon this scaffold, in the erection of the steel
superlilfmcture. It is equally clear thatit would not have been open
to the. in error to exercise anY control over the method in
which. the scaffold was erected, or the material used in its construc-
tion. The purpose for which this scaffold was to be used renders
inapplicable the reasons upon which the rule is based, that ordinarily
the master is not responsible for the safety of stagings which the
workmen put up as aids in carrying out the particular work they are
employed to perform. The use to which it was intended to subject
this structure, in that there would be placed thereon, not only the
deadweight of the material composing the bridge, but also the
strain caused by placing the different parts in proper position, clearly
shows that the erection of the staging was not a matter that could be
safely left to the control of ordinary laborers, but required skilled
control by persons who, from experience, would know what strain
would be placed on the staging; and the evidence shows that in its
erection the defendant in error exercised no control Or judgment, but,
on the contrary, it was erected solely under the direction of Charles
Killifer, who, as a skilled expert, had been sent out by the company to
erect the bridge and settle for it with the county authorities.
Furthermore, it clearly appears that the scaffold, as constructed,

was in the nature of an appliance furnished to the workmen to en-
able them to put in place the steel superstructure. The floor beams,
side braces, trusses, and other parts of the bridge proper were carried
out on the scaffold, put in place, and bolted together thereon.
When the bridge fell, the workmen, under the direction of Killifer,

were engaged in raising up one of the floor beams so it could be
properly bolted, and to do this were using poles, which, being placed
over a block upon one of the posts of the scaffold, operated as a
lever in raising the floor beams. Thus the scaffold was being used
to support the dead weight of the material placed on it, and also
to aidin moving the beams into place, with all the additional strain
caused thereby. If a derrick had been used to swing the beams
into position while they were being bolted .together, there could be
no question that it would be an appliance, within the rule that re-
quires of the master due care to supply proper machinery and ap-
pliances for the performance of the work in hand. The staging in
this case served the same purpose, and therefore it can be fairly
said that it was an appliance furnished by the master, to be used
in getting the several parts of the superstructure into position and
in bolting them together. In view of the purposes to which this
scaffold was to be put, and of the fact that the workmen had no con-
trol over the mode of its erection, the trial court rightly held that
the defendant company wonld be responsible to the plaintiff, Johnson,
for negligence in its construction. Railway Co. v. Jarvi, 3 C. C. A.
433, 53 Fed. 65; Railroad Co. v. Herbert, 116 U. S.642, 6 Sup. Ct.
590; Woods v. Lindvall, 1 C.C. A. 37, 48 Fed. 62,73, and 4 U. S. App.
4\),.6L
The exceptions 'to the charge of the conrt present the further ques-

tion whether the degree of care required of the company in the erec-
tionof the scaffold was correctly stated to the jnry. The court
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instructed the jury that "it was the duty of the defendant company
and its general agent, Charles Killifer, in charge of the work, to
have provided a scaffold for the laborers to work upon, constructed
in a reasonably safe and proper manner, so that they would not be
exposed to unnecessary risk while at work. But if the company, or
its general agent, Killifer, failed to do so, and by reason of the faulty
construction of the scaffolding, and without fault on the plaintiff's
part, the scaffold fell, and the plaintiff received injuries, he is enti-
tled to a verdict at your hands." In this instruction it was said that
it was the duty of the defendant company to provide a scaffold for
the laborers to work on, constructed in a reasonably safe and propel'
manner, so that they would not be exposed to unnecessary risk while
at work, and that if it (the company) failed to do so, and the scaffold
fell, plaintiff was entitled to a verdict; which, in effect, was saying
that, if the company failed to furnish a scaffold constructed in a
reasonably safe and proper manner, plaintiff was entitled to a ver-
dict. The question is not what construction a court, having knowl-
edge of the law, may be able to put upon the language of a charge.
but how would the jury naturally understand the same, when applied
to the facts of the case before them. The evidence showed that,
when the staging was put to the use for which it was intended, it
failed to stand the strain, and fell down, and the jury would nat-
urally conclude therefrom that it had not been constructed in a rea-
sonably safe and p:coper manner; and, this conclusion being reached,
then, under the instruction of the court, it became the duty of the
jury to find for the plaintiff.
In no part of the charge was it stated that the legal obligation

resting upon the company was to use ordinary care in the erection of
the scaffold, having due regard to the uses to which it was to be put,
ordinary care being the exercise of such watchfulness, caution, and
foresight as, under all the circumstances of the particular situation.
a corporation controlled by careful and prudent officers or agents
ought to exercise. Hough v. Railway Co., 100 U. S. 213; Railway Co.
v. McDaniels, 107 U. S. 454, 2 Sup. Ct. 932. The nearest approach
to a statement of the rule is found in a subsequent sentence, wherein
it is said:
"While the defendant company, and its agent, Killifer, under the law, were

required to furnish the plaintiff a safe scaffold to work upon, they were not
insurers of the absolute safety of the structure, but they were bound to
exercise every reasonable care in selecting the material and putting it up
in a proper manner to avoid accident and injury to the plaintiff."

The jury would naturally construe this instruction to mean that,
while the company was not an insurer of the absolute safetv of the
structure, it was bound to furnish a safe scaffold, and to
every reasonable care in selecting the material and in putting it up
in a proper manner, so as to avoid accidents.
We have no question that the trial court had in mind the true rille

applicable to the situation, but, unfortnnately, the form in which the
instructions were given would not convey the proper meaning to l1.
jury composed of men unskilled in legal phraseology, and we are
compelled to hold that, upon this important question of the legal
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obligation resting upon the defendant company, the charge is inac-
curately stated, is lIlisleading, and therefore erroneous; and for this
error the judgment must be reversed, and the case be remanded to the
circuit court, with instructions to grant a new trial.

SANBORN, Circuit Judge (concurring). I concur in the result in
this case, but am unable to yield assent to the views expressed in
the opinion of the court respecting the relation of Killifer to the
defendant in error, and relative to the duty of the plaintiff in error
with reference to the false work or scaffolding for the bridge. The
following is a brief statement of my conclusions:
The bridge could not be constructed without this false work. The

entire undertaking, from the cutting of the posts in the woods, and
the digging of the holes in the earth in which they were placed,
to the completion of the steel bridge, and the removal of the mate-
rials of the scaffolding after it was done, was a single job, which the
plaintiff in error hired Killifer, and, through him, those who worked
with him, to perform. It was not a case in which the corporation
undertook to furnish a structure upon which it hired the workmen
to labor while placing the steel bridge, but one in which the servants
were furnished with the steel necessary to make the bridge, and
were hired to put it up. Here, it seems to me, is the true line of
demarkation between the cases in which the duty is imposed upon
the master to exercise reasonable care to furnish a reasonably safe
structure for the servants to work upon and those in which that
duty rests upon the workmen. If the master furnishes a complete
structure, and then employs men to work upon it, the duty to care
for the erection of that structure and the corresponding liability for
its faults are generally with him. If he employs workmen to con·
struct a bridge or a building, or to put a gutter, a cornice, or paint
upon such a structure, and the workmen construct false work,-a
scaffolding or staging,-to enable them to accomplish their under-
taking, the duty of care in its construction generally rests upon them,
and not upon their master, and he is not liable for its faults. The
case at bar falls in the latter class of cases, and the extent of the
master's duty was the exercise of reasonable care in the selection
of competent servants to do the work. The suggestion, in the opin·
ion of the majority, that because the materials of the bridge were
heavy, and ·required a strong, substantial scaffold to support them,
the master was liable for its construction, does not seem to present
a practical test of the liability of the master and the servants, because
there is no definite line of demarkation between heavy and light mate-
rials. These views seem to be supported by Fraser v. Lumber Co.,
45 235, 237, 47 N. W. 785; Marsh v. Herman, 47 Minn. 537,
539, 50 N. W. 611; Lindvall v. Woods, 41 Minn. 212, 215, 42 N. W.
1020; Ross v. Walker, 139 Pa. St. 42, 51, 21 Atl. 157, 159; Hoar v.
Merritt, 62 Mich. 386, 29 N. W. 15; and Killea v. Faxon, 125 Mass.
485. In Fraser v. Lumber Co., the supreme court of Minnesota,
in deciding this question, said:
"An Important consideration, often overlooked, Is whether the structure,

appliance, or Instrumentality Is one which has been furnished for the work



M'GLOTHER V. PROVIDEN'I' MDT. Ace. co. 685

In which the servants are to be engaged, or whether the furnishing and
preparation of it is itself part of the work which they are employed to per-
form. If it be the latter, then, as is well settled by our own decisions, the
master is not liable."
Respecting the relation of Killifer to the corporation and to the

defendant in error, it is to be noticed that he was employed by the
former at a salary of $75 per month to act as foreman of gangs of
laborers who were hired by him to work for the corporation in con-
structing this and other bridges. Each bridge constituted a separate
piece of work, upon which a separate set of workmen was employed.
Killifer was not a superintendent of all the work of the corporation,
or of any separate department of that work. In building this bridge
and the false work required to support it, he worked with the men,
and simply acted as their foreman. In this state of the case he was
not, in my opinion, a vice principal, but a fellow servant of the men
with whom he worked, for whose negligence in the construction of
the false work his master was not liable, under the decisions in Rail-
road Co. v. Baugh, 149 U. S. 368, 13 Sup. Ct. 914; Minneapolis v.
Lundin, 7 C. C. A. 344,346, 348, 58 Fed. 525, 527, 529, and 19 U. S.
App. 245, 250, 252; and Balch v. Haas, 20 C. C. A. 151, 73 Fed. 974,
979, and 36 U. S. App. 693. The reasons for these conClusions are
succinctly stated in Minneapolis v. Lundin, and it would be useless
to repeat them here.

McGLOTHER v. PROVIDENT MDT. ACC. CO. OF PHILADELPHIA.
(Circuit Court of Appeals, Eighth Circuit. October 3, IB98.)

No. 1,045.
INSURANCE-CONSTRUCTION OF ACCIDENT POLICY-"DEATH RESULTING FROM

POISON. "
"Vhere an accident insurance policy contains a provision that the in-

surance does not cover or extend to "death resulting from poison," the
insurer cannot be held liable on the death of the insured resulting from
poison' accidentally taken under the mistaken belief that it was a harm-
less medicine.
Thayer, Circuit Judge, dissenting.

In Error to the Circuit Court of the United States for the Western
District of Missouri.
This was an action, upon a policy of insurance against accidents, to

recover for a death caused by drinking poison under the mistaken be-
lief that it was a harmless medicine. The policy contained these provi-
sions:
'''l'his certificate insures said member, hereafter called the 'assured,' against

bodily injuries effected during the continuance of this insurance by violent,
external, and accidental means. * * * The insurance herein provided for
does not cover or extend to disappearances, suicide, death, or injuries unac-
companied by any visible, external mark or sign, or resulting wholly or in
part from hernia, fits of vertigo, somnambulism, or disease, or from poison,
contact with poisonous substances, inhaling gas, surgical operations, or medi-
cal treatment."
The court below dismissed the action on the ground that the death

was excepted from the risks covered by the policy, and the writ of
error challenges that judgment.


