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accounting, and in such cases the amount in dispute is the object to
be gained by the bill. Jurisdiction does not upon the amount
of damages which complainants will be entitled to recover. Fost.
Fed. Prac. § 16; Symonds v. Greene; 28 Fed. 834. The property to
be protected in this suit is complainants' trade-mark, and this is al-
leged to be of the value of $2,000.
That the acts of respondents, as alleged, constitute an invasion of

complainants' rights, is well settled. In De Kuyper v. Witteman, 23
Fed. 871, fhe court said:
"The complainants, upon the facts shown in the bill of complaint, have

a good title to their trade mark, and a case for its protection, irrespective
of their statutory rights under the registration in the patent office. As the
necessary diversity of citizenship exIsts between the parties, they are en-
titled to invoke the jurisdiction of this court. Upon the allegations of the
bill the defendants are activel.v engaged in assisting third persons to use
the complainants' trade-mark in violation of their rights. The mere act of
printing and selling labels In imitation of the complainants' might be Inno-
cent, and, without evidence of an illicit purpose, would not be a violation of
the complainants' rights. It is otherwise, however, when this Is done
with the obviou.s purpose of enabling others, by the use of the labels, to
palm off their goods upon the public as the goods of the complaInants."
See, also, Carson v. Ury, 39 Fed. 777; Hostetter Co. v. Brueggeman-

Reinert Distilling Co., 46 Fed. 188; Cuervo v. Jacob Henkell Co., 50
Fed. 471; Von M:umm v. Frash, 56 Fed. 830, 835; Von Mumm v.
Wittemann, 85 Fed. 966; Coats v. Merrick Thread Co., 149 U. S. 562,
566, 13 Sup. Ct. 966.
It is not essential fuat respondents should be engaged in manufac-

turing the labels referred to, although it would c,ertainly be proper,
if it be a fact, to so aver. The real question is whether or not they
have knowingly put into fue hands of the dealers of the goods, by the
sale of the labels, the means of deceiving the ultimate purchasers of
the brandy. All persons in any way connected with the infringe-
ment of a trade-mark are responsible to the owner for the injury done
to his rights. In Von Mumm v. Wittemann, the court said:
''The defendants advertise and have sold neck and body labels bearing

the name'S. F. Mumm' and 'Perle de la Champagne' of the same color as
those of complainants, and sufficiently corresponding In general appearance
to deceive the ordinary purchaser. * • * It is manifest that they were
designed for the purpose of enabling unscrupulous persons to palm off a
spurious article upon the public, and that they are clearly within the pro-
hibitions of law against fraud and unfair trade, whether by dIrect means, or
through the indirect, but no less reprehensible, methods of contributory
infringement."
See also, Colman v. Crump, 70 N. Y. 573, 578.
The demurrer is overruled.

WESTERN ELECTRIC CO. v. CITIZENS' TELEPHONE CO. et aI.
(Circuit Court, W. D. Michigan, S. D.'September 20, 1898.)

1. PATENTS-CONSTRUCTION-REFERENCE TO SPECIFICATION.
While reference may be had to the specification for the purpose of help-

ing out indefiniteness or obscurity in the claims, and saving to the pat·
entee what he has invented, at least in case of a primary patent for a.n
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invention In a new field, yet, III general, where the claims are tor a me-
chanical result, they should state with some degree of precision what Is
claimed In respect to the means devised by the inventor for producing such
result, and he cannot appeal to the specification to identify means not
described at all.

.. 8.uIE-!MPROVEMENTS IN TRAIN SIGNALING APPARATUS.
The Gilliland patent, No. 266,806, for Improvements In railroad train

signaling apparatus, Is not of a primary character, so as to be entitled
to a broad construction, and claims 7, 8, and 9 must be construed as cov-
ering only the specific means described in the specification for producing
the result therein stated and described.

This is a suit in equity for infringement of a patent.
Barton & Brown, for complainant.
Arthur Steuart and Charles O. Bulkley, for defendants.
SEVERENS, District Judge. The complainant in this case relies

on the seventh,eighth, and ninth claims of patent No. 266,806, granted
to Gilliland, October 31, 1882, for improvements in railroad train
signaling apparatus, all of which it is alleged the defendants infringe.
The case has been elaborately argued, and upon consideration thereof,
and of the proofs in the record, the court reaches conclusions of which
the following is a summary:
The claims in the Gilliland patent which constitute the foundation

of the suit partake very much of the quality of claims for mechanical
results, and fail to specify with distinctness the means by which the
intended results are to be accomplished, and for that reason I have
had grave doubts of their validity. The patentee seems to have
entertained a purpose of monopolizing every and all means by which
the results described may be accomplished, and in argument his coun-
sel has claimed that scope for them. But, in my opinion, the conten-
tion is not maintainable. The only way in which these claims can be
sustained is by making a large draft on the specification for the pur-
pose of the claims. Unquestionably the rule is that, for the purpose
of construing claims and saving to the patentee what he has invented,
reference may be bad to the specification for the purpose of helping
out indefiniteness and obscurity in the claims. This rule has been
most often applied to primary patents, or those embodying a large and
decisive advance upon the former art. The true rule would seem to
be that the claims of the patent should, at least with some degree of
precision, state what is claimed in respect of the means devised by the
inventor. If they do this in an imperfect way, but yet indicate gen-
erally the means, the more specific description of which may be helped
out by reference to the specification, such recourse may be had; but
it is not in general permissible to claim only mechanical results, and
then appeal to the specification to identify means which have not been
described at all in the claims. The courts have not applied this rule
with severity against patents for inventions of a highly meritorious
character, covering a new field, but certainly the substance of the rule
just stated is one of general application. See, for instance, the case
of McCormick Harvesting Mach. 00. v. Aultman, Miller & 00., 37
U. S. App. 299, 16 C. C. A. 259, and 69 Fed. 371, and Machine Co. v.
lAncaster, 129 U. S. 263, 9 SUllo Ct. 299.
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Counsel for the complainant contends that it is entitled to the bene-
fit of indulgent consideration, because, as it is said, the Gilliland pat-
ent is of a primary character, but I think this rank cannot be conceded
to it. The Anders and Roosevelt patent, especially the latter, leave
but a narrow field to the patent in suit. If Gilliland had limited his
claims to the specific means which he devised for the purpose of ac-
complishing his object, I should be inclined to hold that his patent
would be good for the particular mechanism which he has described
in his specification. Whether, in support of a patent of this limited
character, the specification can be drawn into the claims, and thus
save his invention, is, as I have intimated, a matter of doubt; but
as, upon another ground, I reach the conclusion that the complainant
cannot succeed in the suit, I follow the course pursued in similar cir-
cumstances by the supreme court in the case of Brake Co. v. Westing-
house, 170 U. S. 537, 18 Sup. Ct. 707, and assume, without deciding,
that these claims of the Gilliland patent are sustainable to the extent
of the specific means devised by the patentee and described in the
specificationl upon the: principle above stated, and which was applied
by the court of appeals for this circuit in Watch Go. v. Robbins, 22
U. S. App. 601, 12 C. C. A. 174, and 64 Fed. 384. The structure of
the defendants which is alleged to infringe does', not employ the same
means, and, although it accomplishes the same purpose, does so in
a different way. The device of Gilliland is adapted to accomplish the
purpose by a single and simple forward movement of the· end of the
lever to which the operative force'is applied. The other end of the
lever, when the lever is rotated around the fulcrum, closes the circuit,
Iilnd thereupon the generator is excited into activity by fhe progressive
movement of the lever. The means employed by the defendants for
lclosing the circuit are quite different. When operated in the way in
which complainant's device is operated it will not produce the same
result, nor any new result at all. The elements of the combination
me so arranged as that the mode of operation must necessarily be
different.
If the proposition of the complainant's counsel in support of his

contention that the Gilliland patent was of a primary character, and
so entitled to the broad construction given to claims for such inven·
tions, were maintainable, it is quite probable that the defendants' con-
struction would be held an infringement; for in one form or another,
and in some place or another, in the combination, the equivalents of
the complainant's mechanism are to be fonnd,-that is to say, what
would be regarded as equivalents in inventions of the widest scope.
My conclusion is therefore that the defendants do not infringe the
claims of the complainant's patent above referred to, when the latter
are construed, as they must be, as covering only the specific means
described by the inventor in his specification. The bill will therefore
be dismissed.
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WALTER BAKER & CO., Limited, v. BAKER.
(Circuit Court, W. D. Virginia. October 31, 1898.)

EQUITY-SUBSTITUTION OF PARTIES-ASSIGNMENT OF INTEREST PENDING SUIT.
The assignee of a claim for damages for the infl."ingement of a trade-
mark pending a suit by the assignor against the infringer, in which an
injunction has been granted and a decre€ entered for an accounting, ma3'
have the benefit of the prior litigation, and be substituted as complainant
In the eXisting suit, by filing an original bill therein In the nature of a
supplemental bill.

This is an original bill in the nature of a supplemental bill, filed
by Walter Baker & Co., Limited, a new corporation, as assignee of the
original complainant, Walter Baker & Co., Limited. To such bill the
defendant demurs.
Russell & Putnam and G. G. Grattan, for complainant.
Barton & Boyd, for defendant.

PAUL, District Judge. This cause now comes on to be heard upon
demurrer filed by the defendant to an original bill, in the nature of a
supplemental bill, filed by Walter Baker & Co., Limited. This bill is
filed by a corporation created by an act of the legislature of the state of
Massachusetts approved March 1, 1898. The corporation name 01 this
company is the same as that of the plaintiff in the proceedings hereto-
fore had in this cause, and is now designated in the pleadings and the
briefs of counsel as the "New Company," while the original plaintiff
corporation is styled the "Old Company"; and these designations will
be observed by the court in the discussion of the questions before it.
This suit was instituted against the defendant, W. H. Baker, to re-
strain unfair competition in trade; and a decree was entered Septem-
ber 11, 1896, sustaining the material allegations of the bill, and re-
straining the defendant from using his own name, trade-marks, labels,
packages, and other designations in such way as to injure the plaintiff
in its business of manufacturing and selling chocolate. 77 Fed. 181.
On the 20th day of July, 1897, a decree was entered directing an ac-
count of profits made by the defendant. Pending the execution by the
master of the decree of reference, Walter Baker & Co., Limited (the
Old Company), on the 2d of March, 1898, assigned to Walter Baker
& Co., Limited (the New Company), all of its property and business con-
nected with the manufacture of chocolate, together with all claims
for damages of whatever nature, "and all other claims whatsoever
against any person or persons on account of imitations and simulations
of said trade-marks, labels, packages, brands, or trade-names." The
bill prays that the complainant may be substituted for and stand in the
place of Walter Baker & Co., Limited, the complainant in the original
suit, and that it may have the benefit of said suit, and of the orders,
decrees, and proceedings therein, and that its bill be takeli as supple-
mental to said original bill, and that the complainant be granted the
relief prayed for in said bill in all respects as though the original
bill had been brought by the complainant. .
The grounds of demurrer assigned are substantially as follows:

(1) That the bill contains no ground for equitable relief; (2) that the
89F.-43


