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cation to those persons operating railroads who are not railroad com-
panies, because that would necessarily imply that for the same injury
a railroad company operating a railroad would be absolutely liable,
whereas an individual operating a railroad could only be he.l on proof
“of negligence. Suc%la classification of persons could certainly not
be supported under the constitution of Ohio. It would be a general
law without uniform operation. The only way in which the first and
second sections can be reconciled and harmonized is to hold that the
first section, except in the last clause, in which it provides a new rule
of evidence, is merely declaratory of the law as it existed, and that the
second section enacts a rule of evidence for the actions described in the
first section. For this reason, I do not think that the legislature of
Ohio has yet eliminated negligence as an essential element in causes
of action of this class. The findings of the master are approved, and
the intervening petition is dismissed.

HUMPHREY v. BROWN. :
{Circuit Court, N. D. California. September 19, 1898.)
No. 12,616.

1. BREACE OF ProMISE—EVIDENCE—WEALTE 0F DEFENDANT.

In an action for breach of promise of marriage, evidence of the general
reputation of defendant for wealth is admissible on the question of dam-
ages, as showing the condition in life plaintiff would have attained by
the marriage.

2. SAME—REPRESENTATIONS OF DEFENDANT.
Representations made by defendant to plainuff as to his wealth may
be admissible in evidence as explaining the situation and acts and con-
duct of the parties towards each other.

Motion to Strike Out Portions of Amended Complaint.

Emmons & Emmons and Crandall & Bull, for plaintiff,
McNair & Somers, for defendant.

HAWLEY, District Judge (orally). This is an action to recover
damages for breach of promise of marriage. The amended com-
plaint alleges, among other things, that the defendant represented to
plaintiff that he was “very rich, and worth over $1,000,000.” Tt is
further alleged in the complaint “that the representations and state-
ments of said defendant concerning his being very rich are, as plain-
tiff believes, not wholly false, and that defendant is and was at all
the times herein mentioned * * * possessed in hig own right of
property of the value of about $250,000” The defendant moves to
strike out the averments relating to the wealth of the defendant,
upon the ground that such matters are wholly irrelevant, immaterial,
and inadmissible in evidence. The general rule as to the admission
of evidence in actions for breach of promise of marriage is to the effect
that the plaintiff may introduce testimony of the defendant’s general
reputation for wealth, as a circumstance to be considered in estimat-
ing damages. Reed v. Clark, 47 Cal. 194, 204; Olson v. Solverson, 71
Wis. 663, 667, 38 N. W. 329; McPherson v. Ryan, 59 Mich. 33, 41, 26
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N. W. 321; Hunter v. Hatfield, 68 Ind. 416, 422; Douglas v. Gausman,
68 Ill. 170; Ortiz v. Navarro (Tex. Civ. App.) 30 8. W. 581; Allen v.
Baker, 86 N. C. 91. This character of evidence is admigsible, not
for the purpose of proving the defendant’s ability to pay damages,
but as tending to show the condition in life which the plaintiff would
have secured by a consummation of the marriage contract. Stratton
v. Dole, 45 Neb. 472, 63 N. W. 875; Chellis v. Chapman, 125 N. Y. 215,
219, 26 N. E. 308; Dent v. Pickens, 34 W. Va. 241, 12 8. E. 698.
The case of Kniffen v. McConnell, 30 N. Y. 285, 289, cited and relied
upon by defendant in support of his motion, sustains the views above
expressed. The court, after stating that, in ordinary causes of ac-
tion for breach of contract, evidence of the pecuniary condition of
defendant is inadmissible, and citing cases upon this point, said:

“But in the latter case it is said this rule does not apply, in action for
breach of promise of marriage, where the amount of the defendant’s property
is material as going to show what should have been the station of the plain-
tiff in society if the promise had not been broken. Sedg. Dam. p. 544. His
means might have relieved her from labor, or placed her in a condition of
comfort and independence which she would not have otherwise enjoyed. The
objection in this case was not to the mode of proof, but to the admissibility
of that kind of evidence. It may be objectionable to particularize the de-
fendant’s property, and such evidence should be confined to general reputation
as to the circumstances of the defendant. To that extent I think it ad-
missible.”

In addition to the reasons given in the authorities cited, I am of
opinion, especially in the light of other averments in the complaint
(not here necessary to mention), that any representations which the
defendant may have made to the plaintiff concerning his wealth,
whether true or false, would be admissible for the purpose of ex-
plaining the situation, surroundings, acts, conduct, and the relation
of the parties towards each other at the time the marriage contract,
if any, was made. Motior denied.

BROWN v. TRAIL.
(Circult Court, D. Maryland. April 1, 1898)

1. CORPORATIONS—SUITS AGAINST STOCKHOLDERS—PLEADING—ErrECcT OF JUDG-
MENT AGAINST CORPORATION.

In an action at law in another district to charge a defendant with indi-
vidual liability as a stockholder in a Kansas corporation, based on a
judgment of a court in that state against the corporation, the defendant
is not precluded from pleading the general issue, under which he may
contest the allegation that he is a stockholder, or his individual indebt-
edness on other grounds, but he cannot contest the indebtedness of the
corporation, or any other matter which involves an attack upon the
validity of the judgment, nor show that it was upon a claim for which
the Kansas statute does not give the remedy sought to be enforced,
unless such defenses are specially pleaded.

2. BAME—NATURE OF STOCKHOLDERS LIABILITY—DEFENSES.

The liability of a stockholder in a corporation under the statute of
Kansas (Gen. St. 1889, c. 23, § 46) is in the nature of a suretyship for
the benefit of a creditor availing himself of the remedy therein prescribed,
and is not an asset of the corporation, which passes to a receiver;
hence the appointment of a receiver for the corporation is no defense to
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