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defendants' pleas of res judicata apply to every point which properly
belonged to the subject of the issue in the former litigation, and which
the parties, exercising reasonable diligence, might have brought for·
ward at the time. Cromwell v. Sac Co., 94 U. S. 351. Notwithstand·
ing the allegations in the declaration of an agreement between the
defendants, I am of the opinion that the pleas set forth in proper form a
prior adjudication of the matters upon which the plaintiff relies in the
action at law. 'l'he demurrers, therefore, are overruled.

CONTINE:NTAI, TRUST CO. v. TOLEDO, ST. L. & K. C. R. CO.
(Circuit Court, N. D. Ohio, W. D. October 24, 1898.)

RAILRAODS-LIABU,ITY FOR FIlmS-NEGLIGENCE-CONSTRUCTION OF STATUTE.
The Ohio act of April 26, 1894 (91 Ohio Laws, p. 187), on the subject of

the liability of railroad companies or others operating railroads for loss
or damage resulting from fires caused In the' operation of such roads.
does not eliminate negligence as an essential element of such liability.

This hearing was on exceptions to the report of a master on the in-
tervening petition of the Dewey Stave Company and the Dayton Insur·
ance Company against the receiver to recover for the loss of property
by fire caused in the operation of defendant's road by the receiver.
Clayton W. Everett and Doyle & Lewis, for intervening petitioner.
Clarence Brown, for receiver.

TAFT, Oircuit Judge. The Dewey Stave Oompany is a corporation
of Ohio engaged in the manufacture of staves. Its plant is situate
adjacent to the line of the railway of the Toledo, St. Louis & Kansas
Oity Railroad Oompany. 'l'he principal action is an action in foreclo-
sure. The road is being operated, under orders of the court, by are·
ceiver. The mill and other property of the Dewey Stave Oompany
were burned by fire caused by hot cinders from the stack of a loco-
motive of the receiver. The intervening petition is by the Dewey
Stave Oompany and the insurance company, to which it has trans-
ferred part of its claim upon payment of a policy. Petitioners seek
to obtain compensation from the receiver's earnings for the loss thus
occasioned to them, which aggregates about $16,000. The master
heard evidence, and makes a finding of fact that the fire was caused
by hot cinders from an engine falling upon the roof of a shed of the
Dewey Stave Oompany during a very long drought, and at a time
when a very high wind was blowing. The master finds that there
was a spark arrester on the engine, which had been examined very
shortly before the accident, and that the receiver was guilty of no
negligence whatever in respect to the fire. He thereupon finds, as a
conclusion of law from this finding of fact, that the receiver is not
liable. Exceptions are filed to the report of the master in respect of
his conclusion of law, and the motion is made for a decree for the
amount of the loss found by him to have been suffered, notwithstand-
ing the conclusion of law. The case turns upon the construction of
an act of the legislature of Ohio passed April 26, 1894 (91 Ohio Laws,
p. 187). The statute is as follows:
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"Section 1. That every railroad company operating a rallroad or any portion
ot rallroad wholly or partially within the state ot OhIo, shall be llable tor all
loss or damage by fire originating upon the land belonging to such railroad
company caused by operating such railroad. Such railroad company shall be
further liable for all loss or damage by fires originating on lands adjacent
to such rallroad company's land caused in whole or in part by sparks from
an engine passing over the line of such railroad, to be recovered before any
court of competent jurisdiction within the county in which the lands on
which such loss or damage occur are situated, and the existence of such fires
upon such railroad company's lands shall be prima facie evidence that such
fire was caused by operating such railroad.
"Sec. 2. That in all actions against any person or incorporated company for

the recovery of damages on account of any injury to any property, whether
real or personal, occasioned by fire communicated by any locomotive engine,
while upon or passing along any railroad in this state, the fact that such fire
was so communicated shall be taken as prima facie evidence to charge with
negligence the corporation, or person or persons who shall, at the time or such
Injury by fire, be in the use and occupation of such railroad either as owners,
lessees or mortgagees, and aiso those who shali at such time have the care'
and management of such e,ngine; and it shall not, in any case, be considered
as negligence on the part of the owner or occupant of the property injured,
that he has used the same in the manner or permitted the same to be used or
remained, had no railroad passed through or near the property so Injured.
except in cases of injury to persollal property. which shall be at the time
upon the property occupied by such railroad.
"Sec. 3. In case either party appeal from the judgment of the court in

which an action under this act is originally begun, or may carry the case
to a higher court on error, the party in whose favor judgment is finally
rendered shall have included In his bill of costs against the adverse party,
an attorney fee of fifty dollars in case the appeal or error is not carried
beyond the circuit court, and in case such appeal or error is canied to the
supreme court of this state, there shall be an attorney fee of one hundred
dollars. Section two of this act shall apply to all cases now pending as well
as to those hereafter to be commenced."
The supreme court of Ohio in Ruffner v. Railroad Co., 34 Ohio St. 97,

held that it was necessary, in suits against railroad companies for
loss occasioned by fire, to prove negligence on the part of the rail-
road company where fire is communicated to adjacent property from
its locomotives by escaping sparks; that the mere fact, without proof
of negligence, will not support the action. This case, of course, put
the affirmative burden upon the plaintiff of showing that the escaping
of the sparks, and the communication of fire thereby, were due to the
negligence of the railway company. By an act passed the 9th of
April, 1885 (82 Ohio Laws, p. 118), every railroad company was required
to place spark arresters on their locomotives used in operating such
railroads, and to maintain them in proper condition. The second sec-
tion imposed a penalty for every violation of the first and pro-
vided that the court of common pleas might enjoin any railroad com-
pany from operating on its railroad any locomotive not provided with
the device. By the act of March 24, 1890 (87 Ohio Laws, p. 99), every
railroad company was required to keep its right of way clear and free
from high grass, weeds, and other combustible material liable to take
and communicate fire from passing locomotives to abutting or adjacent
property. The act provided further that the company should be liable
for damages sustained by the owner or occupant of abutting property
from any carelessness or neglect to keep such right of way clear of
combustible material. The second section gave persons of adjacent
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property the right, after 20 days' notice in writing, to move all the com-
bustible material from the right of way of the road, and to collect the
expense for the same from the railroad companJ'. Thereafter, on April
26, 1894, the act in question was passed. Before the passing of this
act it will be observed that the railroad companies were required to
do certain things-First, to have a spark arrester, and keep it in
proper condition; and, second, to keep their right of way free from
combustible material. A failure to comply with either of these stat-
utory obligations would be regarded as negligence per se. Railroad
Co. v. Van Horne, 37 U. S. App. 262, Hj C. C. A. 182, and 69 Fed.
139; Railway Co. v. Craig, 37 U. S. App. 658, 19 C. C. A. 631, and 73
Fed. 642; Krause v. Morgan, 53 Ohio St. 26, 40 N. E. 886. And
any loss arising therefrom must be compensated in damages, unless
it could be shown that the plaintiff had been guilty of contributory neg-
ligence in bringing about the injury. If, however, the company kept
its right of way clear, and kept spark arresters upon its engines, it
still might be guilty of negligence causing loss; and the burden of
showing such negligence was still upon the plaintiff, under the deci-
sion of Ruffner v. Railroad Co., 34 Ohio St. 97. In this condition
of the law the act of 1894 was passed. If the law comprised only the
first section, there would be little difficulty in construing it. It would
make the railroad company liable in every case where its sparks ignited
and destroyed the property of adjacent owners, whether the fire orig-
inated on the company's own lands, and was thence communicated to
property of adjacent land, or·was communicated directly by locomotive
sparks to the property of adjacent landowners; and: the question of
negligence would be irrelevant and immaterial. That such a statute
would be constitutional is conclusively settled for this court by the
decision of the supreme court of the United States in Railroad Co. v.
Mathews, 165 U. S. 1, 17 Sup. Ct. 243. But the difficulty of such a
construction of the statute is that it is impossible to reconcile it with
the provision in section 2. The statute is most bunglingly worded,
and, when a court is called upon to construe it, it can only do its
best to reach that result which will necessitate the rejection of the
fewest words of the statute. It would seem that the statute had
been made up of two different bills, with different purposes, thrown
together into hotchpot. By the second section, which is to h&ve
future as well as retroactive application, it is provided that, in all ac-
tions against any person or incorporated company, injury to property
occasioned by fire communicated by any locomotive engine shall be
taken as prima facie evidence to charge with negligence a corporatiOll
or person or persons who shall at the time of such injury by fire be
in the use or occupation of such railroad, either as owners, lessees, or
mortgagees, and also those who shall at such time have the care and
management of such f'ngine. The second section applies to railroad
companies as well as the first, because it applies to owners, lessees, and
mortgagees of railroads operating them. If, however, the first sec-
tion makes railroad companies absolutely liable, without respect to
negligence, then the second section, in describing what shall consti-
tute a prima facie case of negligence, is futile and meaningless. It will
not do to say that section 2 can have sufficient operation in its appli-
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cation to tho,se persons operating railroads who are not railroad com-
panies, because that would necessarily imply that for the same injury
a railroad company operating a railroad would be absolutely liable,
whereas an individual operating a railroad could only be on proof
. of negligence. Suet. a classification of persons could certainly not
be supported under the constitution of Ohio. It would be a general
law without uniform operation. The only way in which the first and
second sections can be reconciled and harmonized is to hold that the
first section, except in the last clause, in which it provides a new rule
of evidence, is merely declaratory of the law as it existed, and that the
second section enacts a rule of evidence for the actions described in the
first section. For this reason, I do not think that the legis,lature of
Ohio has yet eliminated negligence as an essential element in causes
of action of this class. The findings of the master are approved, and
the intervening petition is dismissed.

HUMPHREY v. BROWN.
(Olrcult Court, N. D. California. September 19, 1898.)

No. 12,616-
L BREACH OF PnoMISE-EvIDENCE-WEAJ,TH OF DEFENDANT.

In an action for breach of promise of marriage, e'vldence of the general
reputation of defendant for wealth is admissible on the question of dam·
ages, as showing the condition in life plaintiff would have attained by
the marriage.

2. SAME-RIl:PRESENTATIONS OF DEFENDANT.
Representations made by defendant to plaintiff as to his wealth may

be admissible in evidence as explaining the situation and acts and con-
duct of the parties towards each other.

Motion to Strike Out Portions of Amended Complaint.
Emmons & Emmons and Crandall & Bull, for plaintiff.
McNair & Somers, for defendant.
HAWLEY,. District Judge (orally). This is an action to recover

damages for breach of promise of marriage. The amended com·
plaint alleges, among other things, that the defendant represented to
plaintiff that he was "very rich, and worth over $1,000,000." It is
further alleged in the complaint "that the representations and state-
ments of said defendant concerning his being very rich are, as plain-
tiff believes, not wholly false, and that defendant is and was at all
the times herein mentioned * * * possessed in his own right of
property of the value of about $250,000." The defendant moves to
strike out the averments relating to the wealth of the defendant,
upon the ground that such matters are wholly irrelevant, immaterial,
and inadmissible in evidence. The general rule as to the admission
of evidence in actions for breach of promise of marriage is to the effect
that the plaintiff may introduce testimony of the defendant's general
reputation for wealth, as a circumstance to be considered in estimat-
ing damages. Reed v. Olark, 47 Cal. 194,204; Olson v. Solverson, 71
Wis. 663,667,38 N. W. 329; :McPherson v. Ryan, 59 Mich. 33, 41,26


