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yet that would not invalidate the assessment nor prevent its en-
forcement by a proceeding in court; for, if there was no statutory
mode provided for enforcing payment of the assessment, the city
would have the right to invoke the aid of the court for that pur-
pose. Savings Bank v. U. 8., 19 Wall. 227,

The evidence shows -that the assessment for the paving was in
fact made; the property was sold therefor; the time for the redemp-
tioh from such sale had nearly expired; neither the original mort-
gagors nor the appellant had taken any steps to question the validity
of the assessment, or to relieve the property from the charge asserted
against it. Under these circumstances, the appellee, in order to pre-
vent the sale ripening into a title, paid the assessment, and the
court below ruled that the sum thus paid should be allowed the ap-
pellee, under the provisions of the mortgage, and we see no reason for
holding that there was error in such ruling. Finding no merit in the
errors assigned, the decree appealed from is affirmed. :

STEWART v. WISCONSIN CENT. CO.
(Circuit Court, W. D. Wisconsin. September 30, 1898.)

1. RAILROADS—CROSSING BY ELECTRIC ROAD—RECEIVERSHIP.

A projected electric railway between two cities, which Is construeted,
with the exception of a highway crossing over the tracks of a steam rail-
road in the hands of receivers, will not be refused permission to make
such crossing, unless upon grave and controlling considerations,

8. SAME—GRADE .CROSSINGS.

‘Where grade crossings by steam railroads are permitted by the authori-
ties of the state, a federal court will not refuse permission to an electric
road to cross at grade the tracks of a steam railroad in the hands of its
receivers.

Upon the petition of the Chippewa Valley & Electric Railway Com-
pany for an order authorizing it to construct its electric railway across
the track of the Chippewa Falls & Western Railway Company, operat-
ed by the receivers of the defendant company.

Frawley, Bundy & Wilcox, for Chippewa Valley Electric Ry. Co.
Thos. H. Gill, Wm. F. Vilas, and A. L. Cary, for receivers of Wis-
consin Cent. Co,

Before JENKINS, Circuit Judge, and BUNN, District Judge.

PER CURIAM. We need not stop to consider the interesting legal
question whether the petitioner has statutory power to procure by
condemnation the right to cross tracks of a railway. It was con-
ceded at the argument that the court, having possession through its
receivers of the steam railway in question, could, in its discretion,
exercise the rights of an owner of the property, and grant to the
Electric Railway Company the right to cross, upon proper conditions;
and nothing was urged to our attention constraining us to deny to the
Electric Company that privilege. It is engaged in the construction
.of an electric railway between Eau Claire and Chippewa Falls, and
its line has been largely, if not wholly, constructed, with the excep-
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tion of the crossings desired. It has contracted with other railway
companies. whose lines it crosses in the vicinity of the crossing here
sought for, for that privilege. To deny the relief asked would be
simply to block a desirable public work, which should not be done
by a court of equity, unless upon grave and controlling considerations.

It was insisted that the Wisconsin Central Company owned a cer-
tain right of way of which the Electric Company had possessed itself
without authority of law, and without compensation to the Central
Company. With respect to this, it need only be said that the Elec-
tric Railway Company sought to condemn that strip and right of way,
which it claims had been for 14 years abandoned by the Chippewa
Falls & Western Railway Company, which had formerly occupied it,
and in regard to a portion of which right of way that company had
never had title; and, upon notice of the alleged rights of that com-
pany, it impleaded that company and its receiver, Mr. Rand, by leave
of this court, in the condemnation proceedings, and paid into court the
damages awarded. It is now said that the Wisconsin Central Com-
" pany, and not the Chippewa Falls & Western Company, was the
owner of that strip; but it appears that the Electric Railway Com-
pany, in July last, was notified by the counsel of the receiver of the
Chippewa Falls & Western Railway Company that the strip and right
of way was the property of the Chippewa Falls & Western Railway
Company, and was in the exclusive possession and control of Mr.
Rand, its receiver. That counsel was and is one of the receivers of
the Wisconsin Central Company, and it is somewhat strange that he
ghould have given that notification if the right of way, if any existed,
is now or was then owned by the Wisconsin Central ‘Company, as is
now claimed. 'While, of course, the notification given by that gentle-
man could not deprive the Wisconsin Central Company of its owner-
ship, if ownership it had, such action by him disposes largely of the
equitable consideration now urged upon us, that we should withhold
permission until the right of the Electric Company to that strip has
‘been determined by condemnation proceedings; and especially since
we are advised at the argument that proceedings have been taken
against the Wisconsin Central Company to procure proper condemna-
tion, and its rights, if any, can be amply protected in that proceeding.
We think the prayer of this petition should be granted. We are
not inclined to block a public improvement upon any trivial or doubt-
ful consideration, where the rights of the parties can be otherwise
amply protected. . .

There has been submitted to us an agreement with respect to this
crossing, which was proposed between the parties during the past
summer, and which was said to be similar to, if not identical with,
the agreements between the other railway companies whose tracks
are crossed and the Electric Company. We think the right should be
granted substantially upon the terms suggested in that proposed
agreement. While it is unquestionably true that the crossing of one
railway by another at grade is necessarily accompanied with great
danger to the public, to life, and to property, and that crossings, at
least in populous communities, should be required by law to be above
or below grade, such has not yet become the established policy of the



