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provident manner; the court will declare "that they have not acted
under the trlortgage, and then proceedings may be held invalid.
Mr. CRAWFORD. It makes a great deal of difference in the legal

situation. Now, there is nothing due, at this time, except plain
interest on that mol'tgage. On the 1st day of November, there may be
formally a situation by which a tender of the past-due interest would
not be sufficient, pending even this motion to pay interest.
GOFF, Circuit Judge. Does it really appear that it would be so?
Mr. CRAWFORD. Well, I do not think that there would be any

question about it but what the situation would be at least substan-
tially changed. Here is a motion to pay interest, without a declara-
tion as to the principal, which may have to be met in the near future,
Now, thllt part of the order will be :maintained without any interfer-
ence with the' foreclosure, and, when the foreclosure sale occurs, it is
sold both for principal and interest, but it makes a good deal of
difference with regard to the question of tender.
MORRIS, District Judge. It seems impossible for us to deal with

that question in advance. Of course, if the trustees improperly or
improvidently declare the principal to be due because of default in
payment of interest under the mortgages, it is within the power of the
court to set their declaration aside. It has been done in other cases.
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L MORTGAGES-SUIT FOR FORECLOSURE-RECEIVER.

A court of equity, under Its general powers, may appoint a receiver for
mortgaged property pending foreclosure, where it appears that the prop-
erty is insufficient security for the debt, that the debtor is insolvent, and
that the rents are not being applied to keeping up the taxes, repairs, or
Insurance. 1

2. SAME-RENTS OF MORTGAGED PROPERTY-EFFECT OF STATUTE.
The fact that, under the provisions of the Colorado statute, a mortgagee

Is not entitled to possession of the mortgaged property, nor the rents and
profits thereof, until, foreclosure and sale, does not render It illegal for a
court to collect the rfui,ts pending foreclosure by a receiver, and apply the
same to the payment of taxes, insurance, and for repairs on the property,
which the mortgagor had covenanted to keep up, nor to apply any bal-
ance remaining in the receiver's hands to the repayment of money ad-
vanced by the mortgagee for the same purposes. .

8. SAME-EXTENT OF LIEN-ADVANCES' BY MORTGAGEE TO PAY ASSESSMENTS.
'l!II.e streets adjacent to mortgaged property had been paved, the cost

assessed against the property, the property sold, and the time for redemp-
tion had Ilearly expired when the mortgagee redeemed from the sale.
No steps had been taken by the mortgagor to contest the validity of the
assessment. The mortgage provided that any tax or assessment paid by
the mortgagee should be included in the debt secured. HelrI, that the

1 As to mortgage foreclosures in federal courts generally, see note to Seattle,
L. S. k E. Ry. Co. v.Unlon Trust Co., 24 C. C. A.523.
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court should not refuse to Include It on a claim by the mortgagor that the
sale of the property was not authorized, nor that because of a defect In
the proceedings It could have been defeated.

Appeal from the Circuit Court of the United States for the District
of Colorado.
From the record in this case it appears that on the 3d day of November,

1890, Susan :\1. and Daniel M. Mays, being the owners of certain lots in the
city of Denver, Colo., executed a mortgage thereon to the Northwestern Mu-
tual Life Insurance Company, to secure the payment of $75,000 In five years
from the date of the mortgage. There was situated on the premises a four-
story brick building, the lower story being divided Into store rooms, and the
upper portion being used as an hotel, known as the "Gilsey House," and the
mortgage conveyed the lots by numbers, together "with the privileges and
appurtenances to the same belonging, and all the rents, Issues, and profits
which may arise or be had therefrom"; It being further provided and cove-
nanted therein that the mortgagors should I,eep the property Insured for
the benefit of the mortgagee, and should pay annually all taxes and assess-
ments that might be levied on the premises, and in case of failure so to do
the mortgagee might pay the insurance premium, and the taxes and assess-
ments, and the amounts thus advanced should be added to, a.nd be deemed
part and parcel of, the moneys secured by the mortgage. On the 29th of
October, 1891, Susan M. Mays, In whose name the title to the property vested,
executed to the Hamilton Loan & Trust Company a trust deed of the prop-
erty to secure the payment of the sum of $15,000, and on the 5th day of June,
1893, a second trust deed was executed by Susan M. and Daniel M. Mays
to Mitchell Benedict to secure the payment of a further sum of $14,000. In
April, 18M, the American l'\ational Bank, by procurement of Susan :\1. aud
Daniel M. :\fays, bougut the notes secured by the trust deeds to the Hamilton
Loan & Trust Company, and to Mitchell Benedict, and advanced the sum
needed to pay the taxes, insurance, and Interest due to the Northwestern
Mutual, and, to secure the bank for these advances, a third trust deed on the
property was executed to Charles M. Cliuton, and, by contract In writing,
there was assigned to the bank the rents payable by the tenants of the build-
Ing; It being provided in the contract that the bank should collect the rentals,
and that, to the amount of $743.50 monthly, they should be applied to the
payment of interest coming due to the insurance compan:r, to the interest com·
ing due on the notes held by the bank, and to the taxes and insurance upon
the property, the surplus, if any, to be paid to Susan M. and Daniel :\1. Mays.
On the 23d day of February, 1897, the sheriff of Arapahoe county, under the
terms of the trust deeds to the Hamilton Loan & Trust Company and to
Mitchell Benedict, sold the premises at public sale, after due notice, the same
being purchased by the bank, to which the title of the property passed sub·
ject to the rights of the insurance company, which company had on the 26th
day of January previous filed its bill for the foreclosure of the mortgage held

it in the "["nited States circuit court for the district of Colorado. On the
17th day of February, 1897, the insurance company filed in said foreclosure
suit a petition asking the appointment of a receiver to collect the rents of
the mortgaged premises, and make proper application thereof, it being
averred in the petition that the insurance upon the premises was being al-
lowed to expire without renewal; that the taxes were not paid; that the
bank had induced the insurance company to delay proceedings for foreclosure
upon the express promise that, when it resume<1 business by permission of
the comptroller of the currency, it would pay up the an'earages of interest
and taxes; that the bank had failed to perform its agreement, having col-
lected some $8,000 of rents, which it had converted to its own use; that to
protect the property the insurance company had been compelled to pay more
than :j:3,500 in taxes; that the bank refused to pay the water rents, and
failed to keep the premises In good repair; that the premises would not sell
at forced sale for more than $70,000 (a sum less than the amount of the mort·
gage debt); and that the mortgagors were insolvent. To this petition the
bank filed an answer, and on the 27th day of February, 1897, the matter
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came up for hearing before the court, and it was then adjudged that the
prayer of the petitIon be granted, and that A. M. Estey be appointed receIver,
with power to collect and receive the rents, the same to be applied in paying
the expenses of operating the building, to the payment of the taxes and in-
surance, to the repayment to the complainant insurance company of the
sums by It advanced In payment of taxes and Insurance, and the balance to
be held subject to the further order of the court. Thereupon the bank filed
an answer to the foreclosure bill, and the case came up for final hearing
on January 4, 1898, being one of the days of the November term, 1897, and
on that day a decree was granted, finding the total sum due complainant,
and finding the sum remaining In the hands of the receiver to be $28"2.68,
whIch amount was ordered to be paid to complainant to apply on the amount
due it, and orderIng a sale of the mortgaged premises. The American Na-
tional Bank now brings the case before thIs court on appelll, and specifies,
as the errors relied on for the reversal of the decree, the appointment of the
receIver with authorIty to collect the rents and profits; the order of the court
directing the receiver to payout of the rents the money advanced by the
appellee in the payment of the taxes on the premises; the order that the
receiver should pay the balance of money in his hands to the appellee; and
the Inclusion In the amount adjudged to be due to appellee of the sum of
$2,266.95 pald by the appellee to redeem the mortgaged property from a sale
upon an assessment for a paving tax.

T. J. O'Donnell (Milton Smith, on brief), for appellant
John H. Denison (Ralph Talbot, on brief), for appellee.
Before SANBORN and THAYER, Oircuit Judges, and SHIRAS,

District Judge.

SHIRAS, District Judge, after 'stating the case as above, delivered
the opinion of the court.
In support of the proposition that the circuit court committed re-

versible error in appointing a receiver, counsel for appellant cite the
cases of Teal v. Walker, 111 U. S. 242, 4 Sup. Ot. 420; Hazeltine v.
Granger, 44 :MiCh. 503, 7 N. W. 74; Union :Mut. Life Ins. Co. v. Union
:Mills Plaster 00., 37 Fed. 286; and Couper v. Shirley, 21 O. O. A.
288, 75 Fed. 168,-which hold the doctrine that a mortgagee has
not a legal right to the possession of the mortgaged property until a
completed sale upon foreclosure has been had, nor has he a right to
the rents and profits until his legal right to possession has been
established. If the appointment of the receiver had been made solely
on the ground that the mortgagee was entitled to the rents and prof-
its, these authorities would be in point, but this is not the fact. The
petition asking the appointment avers the inadequacy of the security,
the insolvency of the mortgagors, the failure to pay the taxes, the
failure to pay the water rents, which would result in a loss of tenants,
the failure to keep the property insured, the failure to keep the
premises in good repair, and the fact that the appellant was collect-
ing the rents, but was not applying the same to the protection of the
property, as it was required to do by contract. It thus appears that
the appointment of the receiver was asked upon well·recognized eq·
uitable grounds, and was not based upon an asserted legal right to
the rents and profits accruing before foreclosure. Thus in Kountze
v. Hotel Co., 107 U. So 378, 2 Sup. 017. 911, it is said:
"('JOurts of equIty always have the power, where the debtor is insolvent,

and the mortgaged property is an insufficIent security for the debt, and there
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is good cause to believe that it will be wasted or deteriorated in the hands
of the mortgagor, as by cutting of timber, suffering dilapidation, etc., to take
charge of the property by means of a receiver, and preserve, not only the
corpus, but the rents and profits, for the satisfaction of the debt."

It cannot, therefore, be successfully questioned that the circuit
court had full jurisdiction to hear the petition for the appointment of
a receiver, and, upon a proper showing, to grant the application,
and, as we understand the record, the question whether the dis-
cretion of the court was rightly exercised in the premises is not
before us for consideration.
'l'he appellant had been made a party defendant in the foreclosure

proceedings, had notice of the petition for the appointment of a re-
ceiver, filed an answer thereto, and was heard upon the issues thus
presented. As already stated, the order appointing the receiver
was made February 27, 1897, and it does not appear that the appel.
lant saved an exception to the ruling made, nor does the record show
what evidence was submitted to the court upon the hearing of the
petition for the appointment of the receiver. Furthermore, in the
petition for the allowance of the appeal in this case, it is recited
that "the defendant, the American National Bank of Denver, re-
spectfully prays an appeal to the United States circuit court of ap-
peals for the Eighth circuit, from the decree enteTed in the above-
entitled cause at the term of this court, A. D. 1897."
The only questions, therefore, properly before us for consideration

ATe those arising on the errors assigned upon the final decree of fore-
closure, the first of which is that the court erred in ordering the
.receiver to pay to the defendant in error the balance of the funds in
his hands, and in refusing to decree that all the rentals collected by
the receiver should be paid to the appellant. The contention of
counsel for appellant is that under the provisions of the statute of
Oolorado (Civ. Code, § 261), which provide that "a mortgage of real
property shall not be deemed a conveyance, whatever its terms, so as
to enable the owner of the mortgage to recover possession of the
real property without foreclosure and sale," the rents and profits de-
rived from the mortgaged property before the foreclosure sale cannot
be applied to the payment of the mortgage debt.
Under the doctrine announced in Teal v. Walker, 111 U. S. 242, 4

Sup. Ct. 420, wherein the supreme court was called upon to consider
this general question with reference to the provisions of the statutes
of Oregon, which are similar in effect to those in force in Colorado,
and wherein it was held that. as the mortgagee had no right to take
possession before a sale, he had no claim to the rents and profits ac-
cruing before he had acquired a right to possession through a foreclo-
sure sale, it seems to be settled that, under the provisions of the Colo-
rado statute, a mortgagee cannot maintain a right to have such rents
and profits applied to the satisfaction of his mortgage debt, as the
same belong to the mortgagor, and the mortgage is not a lien thereon,
nor will the appointment of a receiver, for the purpose of collecting
the rents, create an equitable lien thereon, in favor of the mortgagee,
which is the rule held in some jurisdictions. High, Rec. § 643; Post
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v. Dorr, .4 Edw. Ch. 412; U. S. Trust Co. v. New York, W. S. & B.
R. Co., 101 N. Y. 478, 5 N. E. 316.
Relying upon this construction of the Colorado statute, counsel for

appellant claim that the final decree of foreclosure should have pro-
vided that all the l'ents collected hy the receiver should have been
ordered paid to appellant, as well as the sum of $282.62, which was
in the hands of the receiver at the date of the decree. The record
does not show that any part of the rents collected by the receiver was
used in pa;yment of the original mortgage debt due to the appellee,
but, on the contrary, it shows that the money paid to the receiver
as rental was expended in repairing the mortgaged premises, in
keeping up the insurance, in paying the taxes, and in repaying to the
appellee the money by it advanced to pay taxes on the property.
In consideration of the loan made by the appellee to Sus·an M. and
Daniel M. Mays, they agreed to keep the property insured to the
amount of $45,000, and to pay annually all taxes and assessments lev-
ied on the. property. When the receiver was appointed, the mort-
gagors could well claim that, as they had been thus prevented from
('eceiving the rentals of the property, they would be excused in equity
from any further personal liability to pay the taxes and insurance,
and that the obligation to thus protect the property was assumed
by the receiver, to the extent of the rentals by him received. The re-
ceiver was appointed by the court for the purpose of protecting the
property in the interest of all who held a title thereto or a lien there-
on, and the proper protection of the property requirefl that it should
be kept insured; that the taxes thereon should be paid; that the
building should be kept in repair, and in condition to assure its
occupancy; and, if the receiver was justified in making the outlay
necessary to thus protect the property, he certainly must be pro-
tected in applying the rental in his hands to the payment of the
cost thereof. The effect of the provisions of the decree to which
exception is taken is to approve the action of the receiver in apply-
ing the rentals coming into his hands to the payment of the taxes,
insurance, and the cost of needed repairs; and the fact that, under the
provisions of the Colorado statute, a mortgagee is not entitled to
the possession of the mortgaged property, nor to the rents and profits
thereot until a foreclosure is had, does not tend to show that this
disposition of the rentals was not entirely right and legal.
The position taken on behalf of appellant is that by means of the

purchase made by it at the sale under the trust deeds the bank be-
oame the owner of the title and equity of redemption held by Susan
M. and Daniel M. Mays, and from that date became entitled to the
rents coming from the property. Granting this to be true, it does
not follow that the bank acquired, as against the Northwestern In-
surance Company, any right or equity greater than that held by
the mortgagors, Susan M. and Daniel M. Mays; and therefore the
question is whether they have the right to insist that when the court
took possession of the premises, through its receiver, it could not
apply the rentals to the payment of taxes, insurance, and repairs,
but must pay the same to the mortgagor, and thus let the property
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be destroyed, in whole or in part. This query is faidy answerer!
in the language used by the supreme court in Shepherd v. Pepper,
133 U. S. 626-652, 10 Sup. Ct. 438, wherein it is said:
"As to the question of the dispoS'ition of the rents in the hands of the

receiver, we think the action of the court below was proper. 'fhe pecuniary
condition of Shepherd, his failure to pay taxes, premiums of insurance, or
interest, the inadequacy of the property to pay the claims of Pepper and
Mrs. Gray, and the diversion of the income from rents, from making such
payments, to the use of Shepherd, up to the time of the appointment of the
receiver, were adequate grounds for the appointment of the receiver. Kountze
v. Hotel Co., 107 D. S. 378, 395, 2 Sup. Ct. 911; Grant v. Insurance Co., 121
U. S. 105, 7 Sup. Ct. 841. The court, through its receiver, took possession of
the rents in order to preserve them for that party to the suit who should
ultimately be found to be equitably entitled to them. Hitz v. Jenks, D.
S. 297, 306, 8 Sup. Ct. 143. The various reports of the receiver contained
in the record, as to his payment of taxes, premiums of insurance, and the
expenses of repairs on the building, show the necessity of his appointment.
It would be grossly unjust, on the facts developed in this case, to appropriate
the rents In the hands of the receiver to the use of Shepherd,"

Oertainly no further citation of authorities is needed to show that
the court below rightly held that the rentals of the property collected
by the receiver were properly applied in the payment of taxes, insur-
ance, and repairs, and thtat the balance in his hands of $282.68 should
be applied in the repayment to the appellee of the money by it ad-
vanced to pay taxes and insurance, which, in effect, is the meaning
of the decree entered.
The record shows that the appellee had advanced, in payment of

taxes and insurance, a sum greater than all it had received, and
which will not be fully repaid if it receives the balance in the hand!'>
of the receiver. .This money was advanced and used to protect the
property for the benefit of all interested therein, and the appellee
is clearly entitled to be reimbursed therefor, before any of the rental
is paid to the mortgagors, whose duty it was to pay the taxes aud in-
surance thus advanced by the appellee, and in this respect the rights
of the appellant are not other or greater than those of the original
mortgagors.
The only other error assigned is based on the fact that the court

included in the amount found due under the mortgage the sum of
$2,266.95, which had been paid by the appellee to redeem the prop-
erty from a sale thereof under an assessment for a paving tax; the
contention of the appellant being that, through an omission in the
eharter of the city of Denver, in force when the assessment was
made, the paving tax was not a lien on the realty, and that, in any
event, it was not assessed until after the execution of the mortgage
to the appellee, and of the trust deed to the Hamilton Loan & Trust
Company, and therefore the lien would be inferior to that of the
bank, which holds title under this trust deed. The question is not
whether the city charter in terms created a statutory lien for this
assessment, but whether it comes within the lien created by the
mortgage held by the appellee, to which mortgage the rights of the
appellant are subject. The charter provided for making assessments
against city lots for the paving in front thereof, and, if the same
were not paid within the time provided by ordinance, they were to
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be certified to the city clerk, to be by him placed upon the tax list
as part of the city taxes for the cUI'rent year, to be collected in the
same manner as general city taxes, the city having the right to pur-
chase at tax sale any Iota sold for paving assessments. It is clear
that these provisions of the charter made the paving assessment in
question a charge upon the property, with authority to sell the
same for the collection of the tax, and in substance this makes the
assessment a lien. Thus, in Peck v. Jenness, 7 How. 611, it is saW:
''In courts of equity, the term. 'lien' is used as synonymous with a
charge or incumbrance upon a thing, where there is neither jus in re
nor ad rem, nor possession of the thing." In Bouvier's Law DIc-
tionary a "lien" is defined to be· "a hold or claim which one has on
the property of another as a security for some debt or charge." But,
waiving the question whether this assessment was technically a lien,
there can be no doubt that it was an assessment against the prop·
erty, which became a charge thereon, and for the collection of which
the property could be sold.
By the express terms of the mortgage to appellant, the mortgagors

bound themselves to pay all taxes and assessments on the mortgaged
premises; it being further expressly provided that, in case of foreclo·
sure of the mortgage, the decree entered "shall embrace, with said
principal debt and interest, all sums so paid for or on account of in-
surance, taxes, assessments, or prior liens, with interest at the rate
aforesaid." Thus, the sums paid out by the mortgagee for insurance,
taxes, and assessments are made part of the debt secm"ed by the lien
of the mortgage; and there is no more reason for excluding a sum paid
to clear the property from a paving assessment from the protection
of the mortgage than exists for excluding a sum paid for insurance,
and no exception is taken to including in the decree the sums paid by
the appellee in keeping up the insurance. But it is further urged
that, through a failure to observe some of the requirements of the
statute, the assessment for the paving is not a valid charge against the
property, and therefore the amount paid by the appellee to redeem
the property from the tax sale should not now be allowed it as part of
the sums secured by the mortgage; and, further, that the sale of the
property for such assessment was not authorized by any statute then in
force, and the redemption from such sale was not an act necessary to
protect the title to the property. It will be noticed that it is not
claimed that the paving had not in fact been done, nor that an assess-
ment had not in form been made against the property, nor that a sale
had not been made of the property which might ripen into a title;
and therefore it cannot be claimed that equitably a right to assess
the expense of the paving against the property did not exist, but
the contention is that, notwithstanding the fact that the paving had
been done for the benefit of the property, payment therefor might be
escaped by invoking legal objections. Courts of equity do not en-
courage, nor look with favor upon, efforts to escape obligations well
founded in fact, though the same may not be enforceable at law.
If it be true, as claimed by appelIant,-a question we do not con-
sider,-that the city of Denver could not enforce payment of the pav. l,
ing assessment by a sale of the property under the general tax law,
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yet that would not invalida,te the assessment nor prevent its en-
forcement by a proceeding in court; for, if there was no statutory
mode provided for enforcing payment of the assessment, the city
would have the right to invoke the aid of the court for that pur-
pose. Savings Bank v. U. 8., 19 Wall. 227.
'Th.e evidence shows ·that the assessment for the paving was in

fact made; the property was sold therefor; the time for the redemp-
tion from sale had nearly expired; neither the original mort-
gagors nor the appellant had taken any steps to question the validity
of the assessment, or to relieve the property from the charge asserted
against it. Under these circumstances, the appellee, in order to pre-
vell.t the sale ripening into a title, paid the assessment, and the
court below ruled that the sum thus paid should be allowed the ap-
pellee, under the provisions of the mortgage, and we see no reason for
holding that there WM error in such ruling. Finding no merit in the
errors assigned, the decree appealed from is affirmed.

STEWART v. WISCONSIN CENT. CO.
(Circuit Court, W. D. Wisconsin. September 30, 1898.)

1. RAILROADS-CROSSING BY ELECTRIC ROAD-RECEIVERSHIP.
A projected electric railway between two cities, which Is constructed,

with the exception of a highway crossing over the tracks of a steam rail-
road in the hands of receivers, will not be refused permission to make
such crossing, unless upon grave and controlling considerations.

S. SAME-GRADE .CROSSINGS.
"Where grade crossings by steam railroads are permitted by the authori-

ties of the state, a federal court will not refuse permission to an electric
road to cross at grade the tracks of a steam railroad In the hands of Its
receivers.

Upon the petition of the Chippewa Valley & Electric Railway Com-
pan;r for an order authorizing it to construct its electric railway across
the track of the Chippewa Falls & Western Railway Company, operat-
ed by the receivers of the defendant company.
Frawley, Bunay & Wilcox, for Chippewa Valley Electric Ry. Co.
Thos. H. Gill, Wm. F. Vilas, and A. L. Cary, for receivers of Wis-

consin Cent. Co.
Before JENKINS, Circuit Judge, and BUNN, District Judge.

PER CURIAM. We need not stop to consider the interesting legal
question whether the petitioner has statutory power to procure by
condemnation the right to cross tracks of a railway. It was con-
ceded at the argument that the court, having possession through its
receivers of the steam railway in question, could, in its discretion,
exercise the rights of an owner of the "property, and grant to the
Electric Railway Company the right to cross, upon proper conditions;
and nothing was urged to our attention constraining us to deny to the
Electric Company that privilege. It is engaged in the construction
.of an electric railway between Eau Claire and Chippewa Falls, and
its line has been largely, if not wholly, constructed, with the excep-


