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might make to other contemplated improvements. In a letter dated
at Ellensburg, Wash., September 18, 1897, and which Adams at-
taches as an exhibit to his affidavit, the defendant instructs Adams
as follows:

“Now, as for a& packing house, of course you are the best judge as to the
needs of the ranch, and from what you have written me heretofore I
think you need it badly Go ahead, and build it immediately. If the plans
you submitted a year ago are inadequate for your present wants, I think
you had better enlarge it. Put up a building that will meet your wants for
some years to come. Whatever you do, do not put up a makeshift, but a
good, substantial building. Any buildings or other improvements necessary
to carry on the business to an advantage, go on and have done. Einstein
offering any objections to making further improvements cuts no figure with
me. All I ask of him is to live up to the letter of the contract, which I shall
see that he does.”

This letter not only authorizes the building of the packing house
over Einstein’s objections, but evinces a general disposition, like that
shown in the letters of Adams, to make improvements upon the ranch
according to the views and wishes of Adamg and himself, regardless
of those of complainant. Again, defendant, in his affidavit filed in
this suit more than two months after its commencement says, among
other things:

“Affiant further says he approved of the building of the packing house
mentioned in the bill of complaint, and directed the said Adams to build the

same, and wholly approved of the management of sald ranch by said
Adams.”

Defendant, in his brief filed in this cause May 10, 1898, reasserts
his right of exclusive control, under the agreement between complain-
ant and himself, in the following language:

“But this agreement gives defendant, by his agent, the management of the
ranch to the exclusion of plaintiff.”

I am satisfied that the agreement between the complainant and
defendant does not give to the latter exclusive management of the
ranch, and that the affidavits submitted on this hearing, as to the
assertion and exercise of that power by the defendant, require the ap-
pointment of a receiver. If the parties can agree upon a suitable per-
son for the office, I will appoint hlm, otherwise I will myself make
the selection,

—

HOWELL v. JOHNSON et al
(Cireuit Court, D. Montana. August 20, 1898.)

1. WaTER RI16HTS—ON PUBLIC LANDS—GRANTS BY NATIONAL GOVERNMENT.

The waters of a nonnavigable stream, flowing through the public lands,
are a part of the public domain, and the right to their use may be sold
or granted by the general government separate from the rest of the es-
tate.

2. BAME—VESTED RIGHTS——EFFECT oF STATE LAws.

One who has acquired a right to the water of a stream flowing through
the public lands by prior appropriation, in accordance with the laws of
the state, is protected in such right by Rev. St. §§ 2339, 2340, as against
subsequent appropriators, though the latter withdraw the water within
the limits of a different state,
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This is a bill to enjoin the diversion of the water ot a stream to
which the complainant claims the right by prior appropriation. Heard
on demurrer to the bill.

J. M. Clements, for complainant.
E. N. Harwood and A. J. Campbell, for defendants.

KNOWLES, District Judge. The plaintiff is a citizen of the state
of Wyoming. The defendants are all citizens of the state of Montana.
In his bill of complaint, plaintiff sets forth that he is the owner of
certain lands in the state of Wyoming, and that, for the purposes of
irrigating the same, he appropriated certain waters of a creek called
“Sage Creek.” This creek has its sources in Montana, and flows for
some distance within its boundaries before it enters the state of
Wyoming. Plaintif’s ditch and point of diversion of said waters
are both within said last-named state. Defendants settled along the
line of said creek, in Montana, subsequent to the appropriation of
plaintiff, and in said state have diverted, it is alleged, the waters of
said creek, and prevented the same from flowing down to plaintiff’s
ditch and land. Plaintiff has sued defendants in this court, and asks
to have them enjoined from so diverting said waters. Defendants
have filed a demurrer to this bill.

The points presented in this demurrer are that plaintiff, having a
water right acquired under and by virtue of the laws of Wyoming, can-
not come into this court to enforce the same. It is also claimed that
the rights pertaining to this water are under the control of the legisla-
tive power of Montana.

Considering the first point, it is urged that the right of plaintiff,
being acquired under and by virtue of the laws of the state of Wyo-
ming, can be enforced only as to citizens of Wyoming, and not against
citizens of Montana, who have diverted water only in Montana, Is
the right claimed by plaintiff one which accrues only by virtue of the
laws of Wyoming? Plaintiff alleges that he made his appropriation
of the waters of said creek in accordance with the laws of Wyoming
and of Montana. Allowing that there could be no appropriation of
the waters of said creek made in Wyoming under or by virtue of the
laws of Montana, still the allegation that the appropriation was made
under the laws of Wyoming remains. According to the bill, plain-
tiff’s appropriation was made on the 1st day of August, 1890. At
that date sections 2339 and 2340 of the Revised Statutes were in force.
They provided:

‘“Whenever, by priority of possession, rights to the use of water for mining,
agricultural, manufacturing, or other purposes, have vested and accrued,
and the same are recognized and acknowledged by the local customs, laws,
and the decisions of courts, the possessors and owners of such vested rights
ghall be maintained and protected in the same; and the right of way for the
construction of ditches and canals for the purposes herein specified is ac-
knowledged and confirmed; but whenever any person, in the construction of
any ditch or canal, injures or damages the possession of any settler on the
public domalin, the party committing such injury or damage shall be liable
to the party injured for such injury or damage. All patents granted, or pre-
emption or homesteads allowed, shall be subject to any vested and accrued
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water-rights, or rights to ditches and reservoirs used in connection with such
water-rights, as may have been acquired under or recognized by the pre-
ceding section.” .

In the case of Basey v. Gallagher, 20 Wall. 670, the supreme court
said in regard to this act: “The act of congress of 1866 recognized the
right to water by prior appropriation for agricultural and manufactur-
ing purposes as well as mining;” and also decided that if the right to
appropriate water for any of the purposes named was recognized by
either local customs, or by the legislation of any state or territory, or
by the decisions of the court, it would be sufficient. The allegation
in the bill that the water was appropriated under the laws of the state
of Wyoming would meet the requirements of the said act of congress.
Up to the date of the passage of said act of 1866, the right of the
prior appropriator to use water, for any of the purposes above named,
had, in the arid and mining regions of the West, been recognized as
agamst any other person. claiming the same, but not as against
the national government. This act, coupled with the act of July
9, 1870, embodied in said section 2340, recognized the right of the
prior appropriator of water upon the public domain, even as against
the United States and its grantees, if said appropriation was author-
ized by the statute of the state where the appropriation was made.
Black’s Pom. Water Rights, § 25; Osgood v. Mining Co., 56 Cal. 571.
The rights of plaintiff do not, therefore, rest upon the laws of Wyo-
ming, but upon the laws of congress.

The legislative enactment of Wyoming was only a condition which
brought the law of congress into force. The national government is
the proprietor and owner of all the land in Wyoming and Montana
which it has not sold or granted to some one competent to take and
hold the same.. Being the owner of these lands, it has the power to
sell or dispose of any estate therein or any part thereof. The water
in an innavigable stream flowing over the public domain is a part
thereof, and the national government can sell or grant the same, or the
use thereof, separate from the rest of the estate, under such condi-
tions as may seem to it proper.

In Black’s Pom. Water Rights, § 32, it is said:

“As the federal government, in conveying any particular portion of its
public domain within a state to a particular grantor, may, as proprietor, an-
nex any condition to the conveyance so that the title will be taken and held
subject thereto, so it may, by congressional legislation, adopt any general
regulations imposing any limitations or conditions upon the use of the public
domain to all persons, or. upon all persons, who acquire title to portions of
the public domain from the government, and the title so acquired will be
held by the grantees thereof subject to such conditions and limitations.
Thus, congress may provide by general statute for a right of way over the
public lands unsold for the ditches and canals of those who have made a
prior appropriation of water, and that all grantees who subsequently acquire
portions of this land shall take and hold their titles subject to such existing
right of way, or that all grantees of public lands bordering upon a stream
shall take and hold their titles subject to any plevmusly existing appropria-
tion of its waters.”

These views are supported by the case of Mining Co. v. Ferris, 2
Sawy. 176, Ted. Cas. No. 14,371.

The federal government is not restrained in the disposal of its lands
by state laws or state lines. Its laws upon this subject apply to the
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lands in one state as well as another, It has made grants of land ex-
* tending through several states. The state governments cannot re-
strict it in the primary disposal of its lands. If it may sell and dis-
pose of its land as it may deem proper, there is no reason why it may
not sell a part thereof as an incident thereto, such as the use of water
flowing over the same. That it has the same right as any real-
estate proprietor would be self-evident. It is apparent, then, accord-
ing to the allegations of the bill, that plaintiff acquired rights by ap-
propriation in Sage creek to which all who have acquired land upon
the same, or water rights therein, subsequent to his appropriation, must
be subordinate. .His rights have the suction of the national govern-
ment.

It is urged that in some way the state of Montana has some right in
these waters in Sage creek or some control over the same. It never
purchased them. It never owned them. In support of this view the
court is cited to a great many decisions which pertain to navigable
rivers and lakes and tide waters. Here we approach a different sub-
ject. There is no claim that Sage creek is a navigable stream. A
state, upon its admission inte the Union, acquires, by virtue of its
sovereign powers, the title to the beds of all navigable rivers, lakes,
and tide waters within its boundaries, subject, however, to the rights
of commerce and navigation. This title gives it, to some extent, a
control over the waters of such rivers and lakes, and the power to
establish and determine what shall be the riparian rights which shall
pertain to those who hold the title to lands bordering on the same.
The case of St. Anthony Falls Water-Power Co. v. Board of Water
Com’rs of St. Paul (decided Nov. 29, 1897, by the supreme court)
18 Sup. Ct. 157, was one which pertained to the rights of the plaintiff
in that case, as the owner of lands upon the border or banks of the
Mississippi river. This river was held to be a navigable stream, and
all of the rights of the state of Minnesota grow out of that fact. In
that case it was held that the riparian rights of the owner of land
bounded by any navigable river depended upon the laws of the state
where such land was located. In that case it was not held, nor was
it beld in any of the cases cited in the decision therein, that the rights
of the owner of the land through which any innavigable stream flowed,
within the boundaries of any state, depended upon the laws of such
state, or that the said owners’ right to such waters depended upon
such laws, as against one who claimed a right to the same under the
laws of congress. To so hold would uphold the view that a state
might interfere with the primary disposal of the land of the national
government. When a party has obtained title to property from the
npational government, the state government has no right to destroy
that title, except under the power of eminent domain. The state of
Montana cannot step in, and say, “The right to the water of Sage creek,
which the plaintiff acquired under the laws of congress, you cannot
exercise in this state.” This would be the taking of plaintiff’s prop-
erty from him without due process of law. It is a recognized rule of
law that a person who has appropriated water at a eertain point in a
stream is entitled to have so much of the waters of said stream as
he appropriated flow down to him to the point of his diversion. The
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defendants, according to the allegations in the bill, are violating this
rule, and should be enjoined.

The idea that there can arise any international water-right question
in the case of the appropriation of the waters of an innavigable stream
cannot be maintained. The right to such waters, after the national
government has disposed of them, must always be a question pertaining
to px('livate persons. For these reasons the demurrer in this case is over-
ruled,

CENTRAL TRUST CO. OF NEW YORK v. COLORADO MIDLAND RY. CO.
(DENVER & R. G. R. CO,, Intervener).

(Circuit Court, D. Colorado. October 11, 1898.))

1. RAILROADS—TRACKAGE LEASE—CONSTRUCTION AND OPERATION.

A railroad company owning a track between two points entered into
a contract with another company, denominated a lease, by which the lat-
ter company was given the right to the joint use of the tracks, in con-
sideration of the payment of certain rental and a proportion of the ex-
pense of maintenance, the contract providing that “said railroad shall be
operated by the parties hereto jointly.” Each company ran its own
trains and employed its own trainmen, uniting only In the employment
of a superintendent having charge of the movement of trains, of track-
men, and station agents, who served both companies. Held, that the con-
tract was merely a lease of trackage rights, for the joint use of the
physical structure of the road, and not a merging of the business of the
two companies, and that the lessee was liable to the lessor for loss and
damages sustained and liabilities ineurred by it by reason of a collision
caused by the negligence of the trainmen of the lessee in failing to obey
the orders of the joint superintendent.

8. SAME—PAYMENT OF CLAIMB BY RECEIVER—SUFFICIENCY OF PROOF.

Where a receiver operating a railroad acts in accordance with the com-
mon usage of the business in paying claims for express matter destroyed
in a collision upon affidavits as to its value, such evidence will be aec-
cepted as sufficient by the court.

On exceptions to the report of the master fixing the liability, as
between the defendant railroad compames, for losses growing out of
a collision between trains.

Henry T. Rogers, for Colorado Midland Ry. Co.
Grove & N, Ristine, for receiver.
Henry T. May, for intervener.

Before BREWER, Circuit Justice, and CALDWELL, Circuit Judge.

BREWER, Circuit Justicee. 'We have carefully considered the
elaborate arguments of counsel, and have come to a conclusion in
which we both agree. I have not had time to fully explain to my
Brother CALDWELL the line of thought I have pursued, and so, after
?earing my statement, perhaps he may desire to add to or subtract

rom it.

The status of the case is, briefly, this: The Rio Grande Company
and the Midland Company each had a line of road extending from
the eastern part of the state westward to Newcastle. The Rio Grande
Company (called the “Denver Company” hereafter) also owned a
track from Newcastle to Rifle Creek. The Midland Company owned



