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illustrated in the drawings. The second claim is for the three
chambers with connecting pipes, but there is no requirement that
one chamber be above or below or in contact with another. By
the third claim the steam chamber is under the water chamber, but
it need not be in contact, and no lo'cation for the settling chamber
is specified; while by the eighth claim the settling chamber is under
the steam chamber, but not necessarily in contact, and the relative
location of the water chamber is not specified. Manifestly, there-
fore, if the patentee was right in respect to the beneficial results,
he was mistaken if he thought the exact combination and location
of the three chambers were required by any of the claims of his
patent, or were in fact new and patentable. It would be obviously
absurd to attribute patentability to changes in the relative loca-
tions of the chambers unless a distinctly new and useful result were
produced; and in respect to the single function material to be con-
sidered, of separating oil from the exhaust steam, it is not pretended
or conceivable that the location of the steam chamber can affect
the operation. In respect to that function, no witness has testi-
fied or declared a belief that the steam chamber of Crighton, Wills,
and Rastetter is not quite as well adapted as that of Ferreira to
effect the separation; and that it is in fact better adapted for that
purpose seems clear, because it is quite equal in size, and, as con-
structed, its walls and angles must have in a degree the effect of
baffle plates. The decree of the circuit court is reversed, with di-
rection to dismiss the bill

H. W. JOHNS MFG. CO. v. ROBERTSON et al.

(Clrcult Court, S. D. New York. August 24, 1898.)

1. PATENTS-PRIORITy-PRESUMPTION FROM NUMBERS.
Where two patents are Issued to the same person on the same date,

covering practically the same Invention, there Is no presumption from
the numbers as to which was Issued first, and neither will be held an
anticipation of the other; but the patentee or owner may elect upon
which he wll1 rest, and the other will be declared Inoperative.

S. SAME-ANTICIPATION-COVERING FOR STEAM PIPES.
The Pierce reissue, No. 10,376, as to claim 1, for "a covering for pipes,

boilers, etc., consisting of layers of paper so secured together at inter-
vals as to form air spaces," was not anticipated by prior inventions in
which porous or fibrous materials were used, nor by the Reed patent,
No. 171,425, for a paper covering, but without air spaces.

8. SAME-CANCELLATION OF PATENT.
The reissue, No. 10,375, for a covering for steam pipes, being for

practically the same Invention as No. 10,376, Issued on the same date to
the same patentee, and which Is herein sustained, held inoperative, and
Its assignment or sale prohibited.

This is a suit in equity for infringement of a patent. On final
hearing on pleadings and proofs.
Edmund Wetmore, for complainant.
Hugh C. Lord, for defendants.
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LACOMBE, Circuit Judge. The bill is filed for infringement of
claim 1 of reissued letters patent No. 10,376, dated August 28,1883,
to James D. Pierce, for covering for steam pipes. The original is
No. 252,400, dated January 17, 1882. The specification sets forth
that the invention relates to pipes, boilers, etc. Referring to the
drawings, the specification proceeds as follows:

.R.f.L ...E3' ,2

"A represents a covering composed of two or more layers of paper, a,
which may be varied in number according to the thickness desired; and
these layers may be either corrugated, indented, or plain. I make the pipe
covering by wrapping the paper about a mandrel, and cementing or other-
wise securing each layer to that immediately below it, as shown at A', A',
A', A', Figs. 3 and 4, at intervals. The structure may now be cut open by a
knife or saw through the center of the cemented line, and the structure
slipped off the mandrel; and, as the edges of the layers of which it is com-
posed are securely fastened together, it may be packed and transported
without injury. If my covering is designed for a fiat surface, I merely se-
cure fiat layers of paper to each other in lines, A', and through these make
the cuts which divide the covering into blocks or sheets. As the layers
which compose my improved covering are only secured together in lines
through which the dividing cuts are to be made, there will be left between
the layers at other points (those between the secured portions) a great
deal of space for noncirculating or dead air; and this gives to my covering,
if corrugated or indented, a maximum power to resist the passage of heat
through it, and, if plain, a resistance considerably above the maximum of a
covering composed of layers secured together over substantially their entire
Burface. I am aware that paper covering has been made for pipes, etc.;"
but the layers of which this covering was composed were cemented to each
other throughout the entire structure, and the covering therefore was so
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dense that Its nonconducting properties were very greatly lessened. My
covering, except at the points, A', is lUI full of airspaces, almost, as hall' or
sponge, and may be manufactured entirely at the shop, to be cut to the
proper, fjlze either in the shops, or wherever the covering is to be applied."
The first claim only is involved. It reads:
"(1) A covering for pipes, boilerfJ, etc., consisting of layers of paper so

secured together at intervals as to form airspaces, substantially as set forth."
The reissue differs from the original solely by the insertion of the

passages italicized in the above quotation. Oomparing the lan-
guage of the two descriptions, it may be readily understood why the
inventor deemedit advisable to indicate more sharply the particular
merit of his invention, viz. the artificial production of numerous air'
spaces in a pipe covering of paper without employing other mate-
rials; such air spaces being so arranged that the air therein is
not free to circulate. For some unexplained reason (probably be-
cause of some arbitrary rule of the patent office), instead of allow-
ing a reissue, with appropriate claims, the office on the same day
allowed two separate reissues,-the one above quoted, and another,
numbered 10,375, which purports to cover practically the same in-
vention, only not restricted as to the composition of the noncon-
ducting sheets. This practice of so-called "divisional issue" has
been most unfortunate for patentees. Witness the result in Under-
wood v. Gerber, 149 U. S. 224, 13 Sup. Ot. 854. And, as was to be
expected, the defendants contend that No. 10,376 is anticipated by
No. 10,375. Fortunately, in the case at bar it will not be necessary
to deprive the inventor wholly of his patent because the patent of-
fice saw fit to split it into two. The rule laid down in Electrical
Accumulator 00. v. Brush ElectricOo., 2 O. O. A. 682, 52 Fed. 130,
may be applied. Oomplainant's covering has the advantages of
being fully prepared in suitable lengths at the shop, of being light,
compact, efficient, cheap, and readily adjustable, and has com-
mended itself to the trade, and gone into considerable use. Of
course, it was well known in the art that confined air was a good
nonconductor. The air spaces found in loose, fibrous material, such
as felt and hair, had been availed of. In some instances, by the use
of paper in connection with the looile, fibrous material, partitions
or bulkheads had been introduced into the structure. In the man-
ufacture of refrigerators (an analogous art) successive air chambers
had been constructed, which had been made air-tight by lining the
partitions with paper. But none of the patents show a structure
composed wholly of paper so prepared that in wrapping it around
the mandrel numerous air spaces are formed by the superimposition
of its convolutions, the air in such spaces not being free to circulate,
and the successive layers so fastened together by mucilage or other-
wise that the covering may be cut off the mandrel and slipped over
the pipe without destroying its characteristic cellular stI'ucture.
In Toope (218,340), l\fartin (245,083), and Johns (262,429), the ef-
fective covering material is loose fiber, such as felt, hair, or loose
asbestos, held in place so as to form one or more successive layers
by asbestos or other paper. In Ballou (173,436) cement is used. and
held in place by paper wrappings. In Peters (reissue 6,516) the
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material consists of slabs or sheets of asbestos, with hemp or an-
imal or vegetable fiber, which have been exposed to such pressure
(hydraulic or other) as to eliminate, so far as may be, any air spaces.
In Zimmerman (250,322) the refrigerator is practically two con-
centric cylinders built up of wood, with air spaces between. The
various patents for corrugated paper and carpet lining need not be
discussed. They are too remote. Corrugated paper was conced-
edly old. There remains only the Reed patent (171,425), in which
the covering is composed wholly of paper, without relying on addi-
tional loose fiber. Examination of that patent, however, shows
that the system it describes is the direct antithesis of the one in
suit. "My invention," says Reed, "consists in a nonconducting cov-
ering, composed of layers or wrappings of paper, preferably roofing
paper, saturated with adhesive material, and compressed while be-
ing formed into tubular sections. " " " In addition to the trac-
tion which will compact the covering, I make use of pressure, by
means of weighted friction bar or plate, or in other suitable man-
ner, so as to insure a dense, firm structure throughout." Here
there is no suggestion of the formation of artificial air spaces by
securing the successively superimposed sheets of paper to each other
-"only in lines" or "at intervals," but a process of manufacture is
enjoined which must necessarily prevent their formation. An alter-
native method of manufacture is suggested by Reed, viz. using wire
mesh in place of mucilage, but evidently not with the intention of
forming air spaces; for he expressly says that such mode can be
applied in situ only, and that the covering cylinder must not be cut
longitudinally. An attempt is made to show that, in practice, cov-
erings purporting to be made under the Reed patent anticipated
complainant's device. The evidence is unsatisfactory. Assuming
that the successive layers split apart when the section of covering
was "sprung on" the pipe, they undoubtedly came together again
when the covering was once in place. Certainly no one intention-
ally availed of complainant's device in practicing the Pierce patent.
Careless workmen may occasionally have so applied Reed's covering
as to destroy its distinguishing characteristic, and leave in it occa-
sional air spaces; but those who worked under the Reed patent
sought to prevent this very thing, and succeeded in doing so by
slitting each section along the back so as to form a hinge. 'fhis
does not seem to be the sort of prior use which will defeat a patent.
As to infringement: Defendants add a canvas cover, which of

course does not avoid the patent. In all other respects it seems
apparent from an inspection of the stipulated sample that the dis-
tinctive feature of complainant's patent has been availed of. Paste
may be swept over the entire surface of the corrugated sheet in the
process of manufacture, but it apparently acts as a binder only on
the summits of the corrugations. Decree in usual form, with addi-
tional clause, as in the Accumulator Case, declaring No. 10,'375 in·
operative, and prohibiting its assignment or sale.
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THE D. C. MURRAY.l'
(DIstrIct Court, D. California. January 18, 1886.)

SHIPPING-CARRIAGE OF PASSENGERS-ACCOMMODATIONS.
Passengers on a salling vessel testified that the food was of bad quality

and the water brackish. A few other cabin and some steerage passengers
stated that the food was "excellent," as did also the captain's wife. The
latter testImony was contradicted by a witness who stated that durIng
the voyage the captain's wife had said she would die if she did not get
better food, and spoke of growIng thin because of it, and that other wit-
nesses for the claimant had frequently complained of the food. Com-
plaints were made during the entire voyage, and all the cabin passengers
left the boat at an intermediate port, but there was no survey then called
on her remaining stores. There was evidence tlJat most of the beef and
pork was bad and the other stores inferior. The rice sometimes had
weevils In It. Held, that this was sufficient, in the absence of a survey,
to show that the food was unsuitable, in view of the payment of $125
for passage when first-class passage by steamer was only $200. -

Charles Page, for libelants.
C. K. BonesteII, for claimants.

HOFFMAN, J. I have found it impossible to arrive at any certain
oonclusion as to the details of the grievances complained of by the
passengers. The testimony is conflicting, not only as to the general
quality of the food and water furnished to the passengers, but also on
points as to which it is difficult to believe that an honest mistake has
occurred. A notable instance of this is found in the conflicting state-
ments of Mrs. Harrington and her daughters, and those of Mrs. Hes-
keth. The former testify that the food was excellent, and that they
never complained of it. Mrs. Hesketh, who is a lady of some 70 years,
says that the elder Miss Harrington used to complain to her that
the food was very bad, except the clam soup. Mrs. Hesketh also
testifies that Mrs. Berry (the captain's wife) frequently said she should
die if she could not get better food, and spoke of growing thin in con-
sequence of its bad quality. Mrs. Berry denies this emphatically, and
rnaiptains that the provisions were of excellent quality. If her state-
ment be accepted as accurate, the passengers had no ground what-
ever for complaint. And yet that complaints were made constantly
throughout the entire voyage appears from the testimony of Capt.
Berry himself. One fact is clear. All the cabin pas'sengers left the
vessel at Honolulu; some of them even taking steerage passages in
the steamer from that port. Their disgust with the ship does not
seem to have been wholly caused by the bad quality of the water and
provisions. A most unpleasant feeling appears to have grown up
between the master and his wife, and all· the passengers except Mrs-.
Hesketh. Evidence of that feeling is abundant in the testimony.
The master seems to have been of a taciturn and morose disposition,

1 This case has been heretofore reported in 11 Sawy. 416, and is now pub-
lished in this series, so as to include therein all circuit and district court cases
elsewhere reported which have been inadvertently omitted from the Federal
Reporter.


