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old patent he marks as No. 27, attaching a tag to the mattress con-
taining the figures 27, and, presumably, the name of the defendant as
the manufacturer. The tag in question, though spoken of in the
record, was not reproduced there, so that I am not able to say what
else was on the tag aside from the figures 27; presumably, the name
of the manufacturer. The matter specially relied on as showing the
intent on the part of the defendant to h'espass upon the good will of
the complainant is a billhead from the writing under which it appears
that the defendant, on December 21,1894, sold to one Heineman, in
Chicago, one of the mattresses designated therein as 27; but this bill-
head shows plainly that the defendant himself was the manufacturer
of the mattress sold, and it is obvious that the figures 27 indicate from
his standpoint simply the quality or kind or grade of mattress sold
to Heineman. It is not fair to say that this billhead was a repre-
sentation by Smith that the mattress so sold was made by the com-
plainant, or that Smith, in said billhead, did not clearly distinguish
himself as a manufacturer from the complainant. So far as the
manufactured article itself is concerned, Smith or any other manu-
facturer has the same right to make and sell it as the complainant;
and if, as seems to be the case, the figures 27 haTe acquired in tbe
trade a significance as indicating that quality, style, or kind of mat-
tress, then the defendant or any other trader would have the right to
use them for that purpose. The record seems to show that not
only Mellon, but other manufacturers, after the lawsuit over the pat-
ent, made a mattress similar to that in question, and graded the same
in their catalogues as No. 27. It appears even that the predecessors
of defendant in the manufacturing business now controlled by him at
Chicago made such a mattress, and gave it that number. The indica-
tions are that the figures 27 or No. 27 have come to designate or sig-
nify to the trade in wire mattresses a mattress of the kind originally
graded by defendant, and afterwards by complainant, as No. 27. On
this understanding of the case, an injunction against defendant would
give an unfair advantage in trade to the complainant. I do not think
a case for an injunction is made out here, and the bill is dismissed for
want of equity.

ELGIN NAT. WATCH co. v. ILLIXOIS WATCH-CASE co. et at.
(Circuit Court, N. D. Illinois. March 31, 1898.)

1. TRADE-MARX-USE OF GEOGRAPHICAL NA:mil.
Complainant has manufactured watch movements at the town of Elgin

since 1865, during which time it has used the word "Elgin" as a dis-
tinguishing mark on all of its prouucts, which have become known by
that name throughout the commercial world. Held that, though geo-
graphical, the name has become a trade-mark, and complainant is enti-
tled to be protected against its use for the purpose of representing the
products of others as its own manufacture. 1

2. SAME-UNFAIR COMPETITION-WHAT CONSTITUTES.
Though complainants use the word "Elgin" as a designating mark on

watch movements only, usually upon the dial, the use of the name "Elgin

1 As to use of geographical name as trade-mark, see note to Hoyt v. J.
T. Lovett Co., 17 C: C. A. 657.
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Tiger" or "Elgin Giant" on watch cases in which other movements are
sold .Is unfair competition, though the cases are made In the town of
Elgin, there being no other movements than complainants' made there.2

This is a suit in equity for infringement of a trade-mark.
George S.Prindle and Lysander Hill, for complainant.
Banning & Banning, for defendants.

SHOWALTER, Circuit JJ].dge. The complainant, under the name
of National Watch Company, about 1865 commenced the business of
manufacturing watch movements at the town of Elgin, in '.Kane coun-
ty, Ill. From first it placed on its watch movement, as a mark
of origin, the word "Elgin." From this mark these movements,
when cased and sold, became known to the public as Elgin watches.
In 1874, the complainant, apparently because its product had become
known the world over as Elgin watches, rather than as indicating the
town at which its manufacturing operations were carried on, changed
its name to Elgin National Watch Company, and thenceforward under
that name continued the watch-manufacturing business. The home
office of the Elgin National Watch Company is in the city of Chicago,
but its of manufactul'ehas always been, and continues to be,
the town of Elgin. The watch movements made by the complainant
are sold all over thE! wOl'ld,-that is to say, in all countries where
watches are in use,-and the mark "Elgin" on such watch movement
(usually on the dial) indicates to the trading public that such watch
movement was made at the manufacturing establishment which pro-
duces Elgin watches, namely, by the Elgin National Watch Company.
This mark has this significance where the town of Elgin is entirely un·
known. In other words, this mark, used by complainant as here stat-
ed, performs distinctly the function of a trade-mark. It indicates in
the trade-mark sense the origin of the watch movement on which it is
placed. Notwithstanding the fact, therefore, that the word "Elgin"
is the name of a town, and in that sense a geographical name, yet
since, in this instance, it answers the function of a trade-mark, my
conviction is that it is a trade-mark, and should be so treated. The
theory of unfair competition in trade would here rest on the
that the mark of origin on the manufactured article is put on or at-
tached to other articles of the same kind, not made by complainant,
and for the purpose of representing such articles as the product of com-
plainant. This is, therefore, strictly a trade-mark case.
In 1876 the word "Elgin" was registered by complainant in the

patent office at Washington under an act of congress subsequently
declared unconstitutional and void. Afterwards, and in 1892, and
under the present law· (1881) on the subject, this word was again reg-
istered as a trade-mark by complainant. The defendants manufac-
ture watch cases. Their place of manufacture was formerly in
Chicago. In 1890 they changed their location to Elgin, with the pur-
pose, as it seems to me, of giving some color of right to a designed
trespass on complainant's good will. The watch movement or time-

1
2 As to unfair competition in trade, see note to Scheuer v. MUller, 20 C.

C. A. 165, and supplementary note to Lare v. Harper & Bros., 30 C. C. A. 376.
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keeping mechanism is the essential part of a watch. Case manufac-
turers have not usually put marks of origin on their peculiar prod·
uct; at least no such marks as would mislead touching the maker of
the movement. 1)here was and is but one establishment at Elgin in
which watch movements "'are made, namely, that of complainant. De-
fendants place upon some of their watch cases the words ''Elgin
Tiger," upon others the words "Elgin Oommander," and upon others
"Elgin Giant." They procured the registration of the words ''Elgin
Tiger" in the patent office at Washington in December, 1893, and the
words ''Elgin Giant" in April, 1894. A watch case is intended to
inclose a watch movement. The customer buys the cased movement
as a watch. I think the evidence shows very clearly that the intent
of the defendants, and the effect of what they did, was to use the repu-
tation of the complainant for the purpose of enabling inferior move-
ments, not made by the Elgin National Watch Oompany, but inclosed
in cases made by the defendants, to be sold as Elgin watches. That is
to say, the idea was that people familiar with, or having knowledge
of, the article manufactured by complainant, might be induced to buy
as an Elgin watch an inferior or different movement if placed in one
of the cases made by defendants, and marked with the word "Elgin" in
one of the combinations "Elgin Tiger," "Elgin Giant," or "Elgin Oom-
mander." The bill alleges that the watch movement made by the
complainant is intended for and is the subject-matter of codlmerce in
foreign countries, but it does not contain the averment that the de-
fendants' product is also sold in foreigxl countries, or intended for for-
eign commerce. It is a fair inference, not only from matters put
in evidence by the complainant, but also from the sworn statement
made by in procuring the registrations mentioned above,
which statements were put in evidence by defendants, that their prod·
uct is also intended to be, and is in fact, the subject of foreign or
international commerce. I think, upon this showing, complainant
may be permitted to amend its bill in the respect here referred to,
and that a decree for an injunction may go.

DOIG v. MORGAN MAOH. CO.
(Circuit Court, N. D. New Yor]{. October 17, 1898.)

1. PATENTS-SUITS FOU INFHINGEMENT-FoRMER JUDGMEN1'.
Collusion in the obtaining of a former judgment establishing the valid-

it;r of a patent cannot be predicated on the defendant's failure to appeal.
2. SAME-PUELIMINARY !NJUKCTION-!MPEACHING FORMER DECREE.

To justify a court in refusing a injunction against an in-
fringer of a patent which has been sustained in a previous litigation,
the defendant must prove either that the former decree was fraudulent,
or that new proof so materially changes tre aspect of the case that a dif-
ferent decree might have resulted, had it been presented in the original
suit.

Suit in equity for the infringement of a patent. On motion for a
preliminary injunction.
Wilson W. Hoover, for complainant.
Church & Ohurch and Frederick F. Ohurch, for defendant.


